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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agriculture Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
APRIL 1979 
AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


GIDDENS, JACQUES J. AMA Docket No. F&V 907-5. Order 


dismissing petition 


(No. 19,060) 


In re JACQUES J. GIDDENS. AMA Docket No. F&V 907-5. Decided April 
9, 1979. 


Order dismissing petition 


Linda T. Abrams, Los Angeles, CA, for petitioner. 
John Vetne, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


Respondent, in its Memorandum of Points and Authorities in Support 
of its Motion to Strike/Dismiss the Petition, states that Petitioner 
shipped oranges in the 1975-76 marketing season in a quantity which 
precipitated a legal dispute between the parties herein in a United States 
District Court. A judgment for injunctive relief and monetary forfeiture 
was entered in favor of the United States. Collection efforts precipitated 
additional litigation, which ultimately was terminated by agreement of 
the parties providing that Petitioner file a Petition challenging the Na- 
vel Orange Marketing Order within six months from the date of that 
agreement. See Appendix I to the Memo of Points in Support of the Mo- 
tion to Strike/Dismiss. 


Petitioner’s Petition was filed December 29 1978, instituting this pro- 
ceeding, pursuant to said agreement. It makes a broadside comprehen- 
sive challenge to the Navel Orange Marketing Order, the statute that it 
is based on, the regulations that shape it, and literally everything in con- 
nection with the Order, its foundation and application. Petitioner seeks 
to have “the Secretary [of Agriculture] terminate the Navel Orange Mar- 
keting Order” (page 1 of the Petition) because it “not only fails to tend to 


effectuate the stated policies of the [Agricultural Marketing Agreement 
503 





504 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 38 A.D. 503 


Act of 1937, 7 USC 601 et seq], it operates to actively obstruct and de- 
feat those policies”. (page 8 of the Petition). 


In support of such contentions, Petitioner makes sweeping allegations 
of fact and law implying that every phase of the Order is illegal, uncon- 
stitutional and economically unwarranted. In partial summary, Peti- 
tioner alleges that the operation of the Order is unfair, inefficient, eco- 
nomically wasteful, anti-consumer, and favors large handlers over small 
handlers. 


A pleading of such scope is without dimension or limits insofar as the 
issues that may be comfortably brought within its terms are concerned. 
Every grievance, real or fancied, present or potential, could be litigated 
thereunder. 

Essentially, it appears to be the basis for a political dispute, rather 
than one that can be handled within the framework of an adversarial 
process. Presumably, the parties had the facts and circumstances of the 
1975-76 orange shipments and resulting litigation in mind when they 
entered their letter of agreement terminating the civil litigation in the 
District Court and providing for this Petition to be filed. 


The Petition does not allege any of the facts or circumstances concern- 
ing the 1975-76 shipments of navel oranges, or any other specific facts 
concerning the operation of Petitioner’s business as it is affected by the 
Marketing Order, except for the sweeping generalizations mentioned be- 
fore. 


The constitutionality and the legality may well be challenged when a 
proper factual or legal issue is raised by Petitioner. The blanket chal- 
lenges of petitioner fail to do so. 


The Petitioner has ignored the dispute arising out of the 1975-76 
marketing season shipments, to make a floating non-factually related 
challenge to the entire marketing order system. 


Respondent claims inability .to answer the Petition, or frame any 
triable issues thereunder. 


Legal and constitutional issues must arise from a particular set of 
facts. 


Petitioner was invited by the terms of the agreement terminating the 
litigation in District Court to file a Petition in exchange for the respond- 
ent agreeing to take 


“no action ... to enforce the civil forfeiture judgment against Giddens 
[Petitioner herein] in Civil No. F-76-104 pending determination of the admin- 
istrative petition and the final judicial review thereof, if any, and that Giddens 





JACQUES J. GIDDENS 
Cite as 38 A.D. 503 


may bring said petition the same as though it had been filed prior to the time 
the complaint in such case was filed [in District Court]. It is our understanding 
that the enforcement of such judgment against Mr. Giddens will depend upon 
the ultimate outcome of the administrative petition and final judicial review 
thereof, if any. In the event Giddens desires to dispose of his real property sub- 
ject to the judgment lien prior to the time the administrative petition and final 
judicial review thereof, if any, is ultimately resolved, sufficient funds to pay 
such judgment, including accrued interest, will be placed in trust pending the 
outcome of such administrative appeal and final judical review thereof, if any.” 
(page 1 of Appendix I, letter dated June 15 1978, of Memorandum in Support 
of the Motion to Strike/Dismiss). 


Petitioner ignores the origins of this controversy, to focus on myriad 
abstract issues. 


Petitioner’s challenge to the constitutionality and legality of the mar- 
keting order provision will be fully considered when it is based on a well 
pleaded factual foundation, substantially in conformity to the require- 
ments of the appropriate rules of practice. 7 CFR 900.52 (b). 


The Petitioner fails to meet these requirements, so that issue may be 
joined on a clear factual basis. 


IT SHOULD BE AND HEREBY IS ORDERED that the Petition is dis- 
missed.’ 


‘ An amended petition may be filed within 20 days following service of the Order of Dis- 
missal. 7 CFR 900.52 (c) (2). 





LIST OF DECISIONS REPORTED 
APRIL 1979 
AGRICULTURE DECISIONS 
Horse Protection Act 
GRAY, BILLY. HPA Docket No. 85. Order of dismissal 


Scurock, GAYDEN S. and JACK A. MoorMAN. HPA Docket 
No. 81. Consent order - Sanctions 


(No. 19,061) 
In re BILLY GRAY. HPA Docket No. 85. Decided April 3, 1979. 


Order of dismissal 


Decision by Victor W. Palmer, Administrative Law Judge. 


For good cause shown in the motion filed by complainant, the com- 
plaint is hereby dismissed. 





(No. 19,062) 


In re GAYDEN S. SCHROCK and JACK A. MOORMAN. HPA Docket No. 81 
Decided April 4, 1979. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act in connection with the showing and exhibition of a sored horse as set forth here- 
in. Respondents are assessed a civil penalty therefor in the amount of $600 each, for 
a total of $1200. 





GAYDEN S. SCHROCK 
Cite as 38 A.D. 506 


Ronald K. Silver, for complainant. 
David B. Byrne, Jr., Montgomery, AL, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is an administrative proceeding for the collection of a civil pen- 
alty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agri- 
culture, charging that respondents have violated the Horse Protection 
Act as amended. This Consent Order has been entered into between the 
parties under authority of the applicable Rules of Practice (7 CFR 
1.138). 


Respondents admit the jurisdictional allegations of the Complaint, but 
deny the remaining allegations of the Complaint, waive oral hearing and 
further procedure under the applicable Rules of Practice (7 CFR Part 1) 
and consent to the issuance of a specified order containing findings of 
fact, conclusions and assessing a civil penalty of $600, against each re- 
spondent, based upon the allegations in the Complaint. The Consent 
Order is to become effective on the day upon which it is served on re- 
spondents. Complainant agrees to the entry of this Consent Order. 


FINDINGS OF FACT 


1. (a) Gayden S. Schrock, is an individual whose mailing address is 
P.O. Box 349, Poplarville, Mississippi 39470. 


(b) Jack A. Moorman is an individual whose mailing address is 
P.O. Box 64, Lauderdale, Mississippi 39333. 


(c) Gayden S. Schrock, at all times material herein, was the owner 
of a horse known as “Gayden’s Ebony Boy”. Said horse was purchased as 
a three-year old by Schrock on or about August 30, 1976. 


(d) Jack A. Moorman, at all time material herein, was the trainer 
and had custody and control of a horse known as “Gayden’s Ebony Boy.” 


2. On or about November 10, 1976, at the Twentieth Annual 
Southern Championship Charity Horse Show, Montgomery, Alabama, a 
horse show to which horses were moved in commerce, “Gayden’s Ebony 
Boy” was shown and exhibited in Class No. 10 as Entry No. 620 while 





508 HORSE PROTECTION ACT 
Cite as 38 A.D. 506 


said horse was determined to be “sore” by the United States Department 
of Agriculture veterinarians, as that term is defined in the Act and the 
regulations. Said horse was determined to be “sore” by United States De- 
partment of Agriculture veterinarians because of the use, during the 
show life of the horse, of a cruel or inhumane method or device, which 
would reasonably be expected to result in physical pain to said horse 
when walking, trotting or otherwise moving, to cause extreme physical 
distress to said horse, or to cause inflammation. When examined by 
United States Department of Agriculture veterinarians, said horse was 
determined to exhibit abnormal sensitivity to palpation in the pastern 
area of its forelegs and inflammation and abnormal thermal patterns up- 
on examinations by thermovision. 


CONCLUSIONS 


The respondents have admitted the jurisdictional facts and the parties 
having agreed to the entry or a Consent Order, the following Order is 
issued. 


Respondents Gayden S. Schrock and Jack A. Moorman, are assessed 
civil penalties of $600.00 each, which shall be payable by certified check 
or money order to the Treasurer of the United States and forwarded to 
Ronald K. Silver, Office of the General Counsel, Room 2006, South 
Building, United States Department of Agriculture, Washington D.C. 
20250, within 30 days from the date this Order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
Order is made on respondent. 





LIST OF DECISIONS REPORTED 
APRIL 1979 
AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


DRAUGHON, JOHNNY, d/b/a JOHNNY DRAUGHON LIVESTOCK. 
P&S Docket No. 5588. Termination of suspension 


JOHNSON, CHARLES RICKEY. P&S Docket No. 5617. Consent 


LUNDT, CATO, JR. and JAY LuNDT. P&S Docket No. 5445. 
Consent order — Sanction 


SILVA, GEORGE F. P&S Docket No. 5611. Consent order — 
Sanction 


SMITH, JOHN H. P&S Docket No. 5623. Consent order — 
Sanction 


THOROMAN, ALLEN. P&S Docket No. 5628. Consent order — 
Sanction 


WESTERN PORK PACKERS, et al. P&S Docket No. 5597. Order 
of dismissal, as to Western Pork Packers 
(Massachusetts) and Western Pork Packers (New 


WILEY, JIM. P&S Docket No. 5589. Accounts and records — 
incomplete or incorrect — Bonding requirements — 
failure to comply with — Checks or drafts — insuffi- 
cient funds — failure to pay when due — Sanction 


(No. 19,063) 


In re CHARLES RICKEY JOHNSON. P&S Docket No. 5617. Decided April 2, 
1979. 


CONSENT ORDER 


Respondent has consented to a cease and desist order against for violating the Act and the 
regulations in connection with his operations as a dealer thereunder in failing to 
comply with the bonding requirements thereof. Respondent is ordered to cease and 
desist from said violation. 


509 





510 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A.D. 509 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Charles Rickey Johnson, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at Glasgow, 
Kentucky, whose mailing address is P.O. Box No. 486, Glasgow, 
Kentucky 42141. 


2. Respondent is and, at all times material herein, was: 


(a) Engaged in the business of buying livestock in commerce for his 
own account; and 


(b) Registered with the Secretary of Agriculture as a “dealer” to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 





CATO LUNDT, JR. 511 
Cite as 38 A.D. 511 


parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Charles Rickey Johnson, individually or as a partner, or 
as an officer, director, agent or employee of a corporation, directly or 
through any corporate or other device, shall cease and desist from engag- 
ing in any business in commerce in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regulations. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,064) 


In re CATO LUNDT, JR. and JAY LUNDT. P&S Docket No. 5445. Decided 
April 16, 1979, as to Jay Lundt. 


Consent order — Sanction 


Respondent Jay Lundt has consented tq issuance of the order herein against him for vio- 
lating the Act and the regulations thereunder in connection with his operations as a 
dealer. Respondent Jay Lundt is suspended as a registrant under the act for 14 
months and thereafter until he demonstrates that he is no longer insolvent. 


James A. Brennan, for complainant. 
Charles Rick Johnson, Gregory, SD, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 





512 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A.D. 511 


(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agri- 
culture, alleging that respondent Jay Lundt wilfully violated the Act 
and the regulations issued thereunder (9 DFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


Respondent Jay Lundt admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 


The complainant agree to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Jay Lundt is an individual residing at Chamberlain, 
South Dakota, and his mailing address is 206 East Lake Avenue, 
Chamberlain, South Dakota 57325. 


2. Respondent Jay Lundt, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce on his own account, buying livestock for the accounts of others 
and buying livestock as the employee and agent of respondent Cata 
Lundt, Jr.; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


Respondent Jay Lundt having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 





GEORGE F. SILVA 513 
Cite as 38 A.D. 513 


On July 21, 1975, Administrative Law Judge Dorothea A. Baker filed 
a Decision and Order upon Admission of Facts by Reason of Default in a 
disciplinary proceeding captioned In re Jay Lundt (P. & S. Docket No. 
5093). Said Decision and Order became final on September 4, 1975, and 
provided, in part, that the respondent herein, Jay Lundt, be “suspended 
as a registrant under the Act for a period of sixty (60) days and there- 
after until he demonstrates that he is no longer insolvent.” 


It is hereby ordered that respondent Jay Lundt be suspended as a 
registrant under the Act for a specified period of 14 months commenc- 
ing on the effective date of this Order. Such suspension shall remain in 
effect beyond the specified 14-month period until such time as respond- 
ent Jay Lundt demonstrates that he is no longer insolvent as provided in 
the Decision and Order of July 21, 1975 (P.& S. Docket No. 5093). 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on respondent Jay Lundt: Provided, however, 
that if by any means or device whatever, all or part of the suspension pe- 
riod is not effectively served during the period indicated above, the 
effective date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be the date fixed by a court of com- 
petent jurisdiction which issues an appropriate order with respect there- 
to. 


Copies of this decision shall be served upon the parties. 





(No. 19,065) 
In re GEORGE F. SILVA. P&S Docket No. 5611. Decided April 16, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer and market agency 
thereunder in failing to comply with the bonding requirements of The Act. Re- 
spondent is suspended as a registrant under the Act until he is in full compliance 
with the bonding requirements thereof. 


Allan R. Kahan, for complainant. 
Respondent pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 1.138; 
42 F.R. 745). 


The respondent admits the jurisdictional allegations is paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. George F. Silva, hereinafter referred to as respondent, is an indi- 
vidual whose mailing address is P.O. Box 71, Montague, California 
96064. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts in the com- 
plaint and the parties having agreed to the entry of this decision, such 
decision will be entered. 





JOHN H. SMITH 
Cite as 38 A.D. 515 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the reg- 
ulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When he has complied with such requirements a supplemental or- 
der will be issued in this proceeding terminating this suspension. 


The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 





(No. 19,066) 
In re JOHN H. SMITH. P&S Docket No. 5623. Decided March 29, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 3 months. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the reg- 
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ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745 (1977) ). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) John H. Smith, hereafter referred to as the respondent, is an 
individual with his principal place of business located at Bland, Mis- 
souri, and whose business mailing address is Route #2, Bland, Missouri 
65014. 


(b) The respondent is, and at all times materially herein was, a 


registered dealer, engaging in the business of buying and selling live- 
stock in commerce for his own account or as the employee or agent of the 
vendor or purchaser. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent John H. Smith, individually or as a partner, or as an of- 
ficer, director, agent, or employee of a corporation, directly or through 
any corporate or other device, in connection with any activities subject 
to the Packers and Stockyards Act, shall cease and desist from: 
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(1) Selling livestock in commerce at false and incorrect weights and 
costs; and 


(2) Preparing or issuing, or causing to be prepared or issued, bills, in- 
voices or accounts, showing weights and costs other than the true and 
correct weights and costs for livestock. 


Respondent John H. Smith shall keep such accounts, records and 
memoranda as shall fully and correctly disclose all transactions in any 
business subject to the Act, including but not limited to: (1) purchase in- 
voices showing the number, weight and price of each animal or lot of ani- 
mals purchased, the names of the persons from whom purchased, the 
date of purchase, the commission and other lawful charges, as well as 
such other facts as may be necessary to complete the account and show 
the true nature of the transaction; (2) sales invoices showing the number 
of head, weight and price of each animal sold, the name of the buyer, the 
date of sale, the commission and other lawful charges, as well as such 
other facts as may be necessary to complete the account and show the 
true nature of the transaction; (3) daily records of purchases and sales, 
showing an accurate record of the number and weight of livestock 
bought, sold or otherwise disposed of each business day, the prices paid, 
receipts therefor and the charges made for services; and (4) bank rec- 
ords, including cancelled checks, deposits and statements. 


Respondent John H. Smith is suspended as a registrant under the Act 
for a period of three (3) months. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 19,067) 


In re ALLEN THOROMAN. P&S Docket No. 5628. Decided April 3, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations and re- 
spondent is suspended as a registrant under the Act for 20 days. 

Mary Ellen Reese, for complainant. 

Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards-AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 FR 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Allen Thoroman, hereinafter referred to as the respondent, is an in- 
dividual with his principal place of business located in Versailles, Illinois 
62378. 


2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in com- 


merce for his own account and buying livestock in commerce on a com- 
mission basis; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, his agents, employees, or assigns, directly or indirectly or 
through any corporate or other device, in connection with his operations 
subject to the Act, shall cease and desist from: 


1. Selling livestock to buyers in commerce, and collecting from such 
buyers, on the basis of prices computed on false and incorrect weights; 


2. Preparing and issuing in connection with the sale of livestock in 
commerce, invoices to purchasers showing false and incorrect weights 
for such livestock instead of actual sale weights. 


Respondent shall keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in his business sub- 
ject to the Act, including, among other things, entries in the accounts 
and records of the respondent which show the true and correct weight of 
livestock sold on a weight basis by the respondent. 


Respondent shall pay a civil penalty in the amount of one thousand 
dollars ($1,000) to the Treasurer of the United States, such amount to be 
paid by certified check or money order within seven (7) days of the effec- 
tive date of this order, and be forwarded to the Director, Packers and 
Stockyards Division, Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D.C. 20250. 


Further, respondent is suspended as a registrant under the Act for a 
period of twenty (20) days. 


The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent: PROVIDED, however, that if 
by any means or device whatever, all or part of the suspension period is 
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not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or that part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 19,068) 
In re JIM WILEY. P&S Docket No. 5589. Decided February 23, 1979. 


Accounts and records — incomplete or incorrect — Bonding requirements 

— failure to comply with — Checks or drafts — insufficient funds — failure 

to pay when due and in full — Admission of facts — by failure to file an- 
swer — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a market agency thereunder as found herein, respondent is ordered to cease and de- 
sist from said violations. And respondent is suspended as a registrant under the Act 
for 20 days and thereafter until he demonstrates that he is no longer insolvent. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 
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Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Jim Wiley, hereinafter referred to as the respondent, is an indi- 
vidual with his principal place of business located in Mansfield, Texas, 
with a mailing address of Route 3, Box 81C, Mansfield, Texas 76063. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency buying on 
commission. 


2. (a) Respondent’s current liabilities, as of November 30, 1977, ex- 
ceeded his current assets. As of that date, respondent had current liabili- 
ties totaling $62,002.64 and current assets totaling $41,487.00, result- 
ing in an excess of current liabilities over current assets of $20,515.64. 


(b) Respondent’s current liabilities, as of December 15, 1977, ex- 
ceeded his current assets. As of that date, respondent had current liabili- 
ties totaling $72,610.77 and current assets totaling $47,787.00, result- 
ing in an excess of current liabilities over current assets of $24,823.77. 


(c) Respondent’s current liabilities presently exceed his current as- 
sets. 


3. Respondent, during the period November 30, 1977 through Decem- 
ber 15, 1977, engaged in business as a dealer in commerce, notwith- 
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standing the fact that during such period respondent’s current liabilities 
exceeded his current assets. 


4. The surety bond which respondent maintained to secure the perfor- 
mance of his livestock obligations under the Act was terminated. Re- 
spondent was notified by certified mail that if he continued his livestock 
operations without bond coverage or its equivalent, as required under 
the Act and regulations, he would be in violation of section 312 (a) of the 
Act and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has engaged in 
the business of a dealer, buying and selling livestock in commerce for his 
own account, and a market agency, buying livestock in commerce on a 
commission basis, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and regulations. 


5. Respondent, in connection with his operations as a dealer, in com- 
merce, on or about the dates and in the transactions set forth in para- 
graph V of the complaint, and on divers other dates, issued checks or 
drafts in purported payment for the purchases of livestock in commerce, 
which checks or drafts were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds on de- 
posit in the account upon which such checks or drafts were drawn. 


6. Respondent, on or about the dates and in the transactions set forth 
in paragraph V of the Complaint, and at divers other times, purchased 
livestock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


7. Respondent, in connection with his business as a dealer and a mar- 
ket agency under the Act, failed to keep accounts, records and memoran- 
da which fully and correctly disclosed all transactions involved in his 
business. Respondent failed to keep and maintain (1) a general ledger; (2) 
a cash receipts and disbursements journal; (3) a record of livestock pur- 
chases and sales including the number of head bought and sold; (4) copies 
of all sales invoices, scale tickets, and purchase invoices; and (5) check 
stubs, copies of drafts and monthly bank reconciliations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts found in Finding of Fact 3 herein, respondent 
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has violated sections 307 and 312 (a) of the Act (7 U.S.C. 208, 213 (a) ). 


By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


By reason of the facts found in Findings of Fact 5 and 6 herein, re- 
spondent has wilfully violated section 312 (a) of the Act (supra) and sec- 
tion 201.43 (b) of the regulations (9 CFR 201.43 (b) ). 


By reason of the facts found in Finding of Fact 7 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, his agents, employees or assigns, individually or as a 
partner or through any corporate or other device, shall cease and desist 
from: 


1. Operating as a dealer or market agency while his current liabilities 
exceed his current assets; 


2. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act, as amended 
and supplemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and the regu- 
lations; 


3. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts 
when presented; and 


4. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shail keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including a general ledger; a cash receipts and disbursements 
journal; a record of livestock purchases and sales including the number 
of head bought and sold; copies of sales invoices; scale tickets and pur- 
chase invoices, and check stubs, copies of drafts, and monthly bank 
reconciliations. 


Respondent is suspended as a registrant under the Act for twenty (20) 
days and thereafter until such time as he demonstrates that he is no 
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longer insolvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding terminat- 
ing this suspension. 


This order shall be effective from the sixth day after the Decision be- 
comes final: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appropri- 
ate order with respect thereto. Copies hereof shall be served upon the 
parties. 


Pursuant to the Rules of Practice, this Decision becomes final * with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in sections 1.142 and 1.145 of the Rules and Practice (7 CFR 1.130 
et seq.). 


(No. 19,069) 


In re WESTERN PORK PACKERS, et al. P&S Docket No. 5597. Decided De- 
cember 15, 1978., as to Western Pork Packers, (Massachusetts) and 
Western Pork Packers (New York) 


Order of dismissal 


Decision by William J. Weber, Administrative Law Judge. 


Complainant’s Motion that the Complaint should be dismissed with re- 
spect to Western Pork Packers, Inc., a Massachusetts corporation, and 
Western Pork Packers, Inc., a New York corporation, is hereby granted. 


IT SHOULD BE AND HEREBY IS ORDERED that the Complaint 
insofar as it pertains to Western Pork Packers, Inc., a Massachusetts cor- 
poration, and Western Pork Packers, Inc., a New York corporation, is 
dismissed. 


* The Decision and Order became final April 9, 1979.—Ed. 
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TERMINATION OF SUSPENSION — Supplemental Order 


(No. 19,070) 


In re JOHNNY DRAUGHON, d/b/a JOHNNY DRAUGHON LIVESTOCK. P&S 
Docket No. 5588. In order issued January 25, 1979, by John A. 
Campbell, Administrative Law Judge. 





LIST OF DECISIONS REPORTED 


APRIL 1979 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


APPLE FARM Div., PICK-YOUR-OWN INCORPORATED v. LONE 
STAR FRESH Fruit & VEGETABLE Co. PACA Docket 
No. 2-5330. Default 


B. B. & W. Farms, INC. v. AMERICAN BROKERAGE OF KANSAS 
Crry, Inc. PACA Docket No. 2-5323. Default 


BASIN PRODUCE Co., INC. v. LONE STAR FRESH FRUIT & 
VEGETABLE Co. PACA Docket No. 2-5332. Default . 


BILLINGSLEY FARMS, INC. v. S & M Propucg, INc. PACA 
Docket No. 2-5148. Contract — breach of — Condi- 
tion on arrival — abnormal decay — Dismissal 


Counterclaim — Damages — measure of — reparation 
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BIOoLA Fruit Co., INc., t/a Birco v. Favco, INC., tla 
MINNESOTA PropUCE. PACA Docket No. 2-5124. Bur- 
den of proof — failure to sustain — Contract — ab- 
sence of — Dismissal 


BLISS PRODUCE COMPANY v. Kap’s Foops, Inc. PACA Docket 
No. 2-5324. Default 


CANON POTATO COMPANY, INC. v. JIMMIE SCHMON PRODUCE 
BROKER, INC. Dismissal — settlement between 
SANA ay TR tre Nee Oe TT yi gM Uhe OD Saas eae mand cae nial 


CENTRAL FARMS v. AG-WEST GROWERS, INc. PACA Docket 
No. 2-5137. Contract — failure to prove breach of — 
Reparation awarded 


CUSUMANO Bros. Co.,; INC. v. GLENN R. SONNTAG WHOLESALE 
PRODUCE DISTRIBUTORS. PACA Docket No. 2-5317. 
Default 


DAVE WALSH Co., INC. v. LIBERTY FRUIT Co., INc. PACA 
Docket No. 2-4962. Allowance agreement — failure 
to prove — Full protection agreement — implied con- 
ditions of — Sales records — failure to keep — 
Reparation awarded 


DEARDORFF-JACKSON CO. v. CERRUTO Bros. Corp. PACA 
Docket No. 2-5138. Dismissal — settlement between 
parties 





Perishable Agricultural Commodities Act, 1930—Cont. 


DURNIAT, HENRY S., d/b/a VERDE FARMS Co. v. LOUIS ROBLES, 
d/b/a L. RoBLES PropucE. PACA Docket No. 2-5267. 
Dismissal — complaint for disputed amount with- 


FARRAR, ROY E., d/b/a Roy E. FARRAR COMPANY v. TOMATO 
HousE, Inc. PACA Docket No. 2-5318. Default 


FLORENCE DISTRIBUTING Co., INC. v. OXNARD CELERY DISTRIB- 
uToRS, Inc. PACA Docket No. 2-4750. Stay order — 
pending issuance of further order 


FORD, MALVIN G., d/b/a MALVIN FoRD PRODUCE v. WILLIAM B. 
GRAHAM, d/b/a GRAHAM & SON ProbUCE. PACA Dock- 
et No. 2-5321. Default 


FORNASERO OF CALIFORNIA v. STAN C. BROWN, d/b/a B.J.B. 
PACA Docket No. 2-5201. Dismissal — settlement 
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HELMS PoTATO COMPANY v. JIMMIE SCHMON PRODUCE Bro. 
KER, INC. PACA Docket No. 2-4879. Dismissal — set- 
tlement between parties 


HERBERT RICH Co. v. BLUEBONNET Foops, INc. PACA Docket 
No. 2-5113. Stay order — pending issuance of fur- 
ther order 


INDIAN RIVER CITRUS SALES, INC. v. A CAVALLARO Co., INC. 
PACA Docket No. 2-5329. Default 


INTERSTATE FRuIT & VEGETABLE Co., INC. v. JOE GLOVER. 
PACA Docket No. 2-4674. Dumping — absent cer- 
tificate — Unmerchantability — failure to prove — 
Reparation awarded 


JAMES MACCHIAROLI FRuIT Co. v. BEN GATZ Co. PACA Dock- 
et No. 2-4871. Accord and satisfaction — pleading 
for absent from answer — Allowance claimed — fail- 
ure to prove — Contract terms — open basis sales — 
Damages — failure to show — Reasonable price at 
time of arrival — based upon Market News Reports 
— Reparation awarded 


JAMES MATRO & SON v. A. CAVALLARO Co., INC. PACA Dock- 
et No. 2-5339. Default 


KINGS CANYON FRUIT SALES Corp. v. A. CAVALLARO Co., INC. 
PACA Docket No. 2-5328. Default 
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LAMANTIA-CULLUM-COLLIER & Co., INC. v. SHIPPERS SERVICE 
Co., Inc. PACA Docket No. 2-5327. Default 


LINDEMANN FarMs, INC. v. WHOLESALE PRODUCE COMPANY. 
PACA Docket No. 2-4579. Suitable shipping condi- 
tion — failure to prove breach of warranty of — 
Reparation awarded 


MELROSE PRODUCE DISTRIBUTORS, INC. v. SEYMOUR COHEN, 
d/b/la SEYMOUR COHEN BROKERAGE COMPANY, and 
DADE ToMATO ComPANy, INC. PACA Docket No. 
2-4734. Dismissal — settlement between parties 


Mip-SoutH Distriputors, INC. v. UNITED PRODUCE FARMS OF 
ORLANDO, INC., t/a AMERICAN FARMS PRODUCE, INC. 
PACA Docket No. 2-5315. Default 


NEWBERN, C. D. v. UNITED MELON DISTRIBUTORS, INC. PACA 
Docket No. 2-4807. Deductions claimed — nonen- 
titlement to absent resale — Reasonable market value 
— determined as contract price — reparation 
awarded for 


OHIO POTATO GROWERS ASSOCIATION v. LITTLE SANDY PACK. 
ING Co. PACA Docket No. 2-4873. Denial of petition 
to rehear, reargue and reconsider 


PITMAN & SONS, INC. v. EUGENE H. WALKER, d/b/a COASTAL 
PRODUCE Co, PACA Docket No. 2-5320. Default 


PRIDE O’TEXAS Citrus, INC. v. BEARE & BEARE SALES Co. 
PACA Docket No. 2-5336. Default 


PRODUCE BROKERS, INC. v. LONE STAR FRESH FruIT & VEGE- 
TABLE Co. PACA Docket No. 2-5331. Default 


R. V. SAuR & Sons ORCHARDS, INC. v. U. S. Fruit SERVICE 
Company. PACA Docket No. 2-5312. Default 


RicH-PAC PRODUCE, INC. v. PIONEER PRODUCE Co., INc. PACA 
Docket No. 2-5313. Default 


RUSSELL PRODUCE Co. v. BEARE & BEARE SALES Co. PACA 
Docket No. 2-5335. Default 


SANTO TOMAS PRODUCE ASSOCIATION v. BALTIMORE TOMATO 
Co., Inc. PACA Docket No. 2-5319. Default 
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SILVER CREEK PACKING COMPANY, INC. v. JOSEPH L. FREDER- 
ICKS, d/b/a FRUITLAND USA WHOLESALE. PACA Dock- 
et No. 2-5334. Default 


SPADA DISTRIBUTING Co., INC., v. SPOKANE VEGETABLE 
Growers, INc. PACA Docket No. 2-5146. Contract 
price — absence of proof of — Reasonable value — de- 
termination of — reparation awarded for 


SPADA DISTRIBUTING Co., INC., v. AMERICAN MERCANTILE Co. 
PACA Docket No. 2-5174. Dismissal — settlement 
between parties 


STATEN ISLAND Propuce Co., INc. PACA Docket No. 
2-5203. Flagrant and repeated violations — failure 
to pay promptly and in full — Publication of facts 


TEDDY BERTUCA COMPANY v. THE KUNKEL Co., Inc. PACA 
Docket No. 2-4795. Acceptance — by unloading — 
Condition defects — excessive — Contract — breach 
of — Value — determined as gross proceeds of resale 
— Damages — measure of — exceeding contract price 
— Dismissal 


TREVINO, MANUEL, d/b/a MANUEL TREVINO TOMATOES v. COX 
TomATO ComPANY, INc. PACA Docket No. 2-5153. 
Contract terms — burden of proof as to sustained — 
Damages — failure to prove — Reparation awarded . 


VELDERRAIN, ABELARDO v. DIXON TOM-A-TOE PRODUCE, INC. 
PACA Docket No. 2-5027. Order granting petition 
to reconsider 


W. THOMPSON Bros. INC. v. A. & A. ToMATO Co., Inc. PACA 
Docket No. 2-5314. Default 


WELCH Fruit SALES, INC. v. JOS. NOTARIANNI & COMPANY, 
Inc. PACA Docket No. 2-5039. Inspection — untime- 
ly — Contract — failure to prove breach of — Repara- 
tion awarded 
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(No. 19,071) 


BIOLA FRUIT Co., INC, t/a BIFCO v. BIFCO, INC., t/a MINNESOTA PRODUCE. 
PACA Docket No. 2-5124. Decided April 9, 1979. 


Burden of proof — failure to sustain — Contract — absence of — Dismissal 


Where complainant failed to prove that a contract existed between itself and respondent 
for the 672 boxes of peaches in issue, the complaint is dismissed. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $1,176.00 in connection with the alleged sale to re- 
spondent of 672 boxes of peaches in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


The amount claimed in the formal complaint does not exceed $3,000. 
Accordingly, the shortened procedure provided in the Rules of Practice, 
7 CFR 47.20, is applicable. Under this procedure the verified pleadings 
of the parties are considered as evidence in the proceeding. In addition 
the parties were given the opportunity to file additional evidence in the 
form of sworn affidavits, however, neither party did so. Neither party 
filed a brief. 


FINDINGS OF FACT 
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1. Complainant, Biola Fruit Co., Inc., t/a Bifco, is a corporation whose 
address is P.O. Box 205, Biola, California. 


2. Respondent, Favco, Inc., t/a Minnesota Produce, is a corporation 
whose address is 2801 Wayzata Boulevard, Minneapolis, Minnesota. At 
the time of the transaction involved herein respondent was licensed 
under the Act. 


3. An informal complaint was filed on November 15, 1977, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that it had a firm contract with respondent for 
the sale of two truckloads of peaches at $2.75 f.0.b., plus cooling and pal- 
leting. Complainant states that this contract was formed on August 9, 
1977, and called for the peaches to be shipped, at respondent’s direction, 
on August 12, and August 13, 1977. Complainant alleges that respond- 
ent failed to pick up the balance of the second truckload of peaches or 
672 boxes. 


Respondent alleges that discussions were had with complainant on 
Tuesday, August 9, 1977, concerning the shipment of two truckloads of 
peaches but that no firm contract was made. Respondent’s Jerry Schulte 
states that after talking to his customer he called complainant’s Bob 
Anderson and confirmed one load of peaches to be picked up on Friday, 
August 12, and at the same time told Mr. Anderson that he might be 
looking for another load to be picked up on Saturday, August 13, and 
that he would notify him later. He further stated that on August 12, 
after talking with his customer, he called complainant’s office and con- 
firmed the shipment of an additional half load of peaches to be shipped 
on August 13. Mr. Schulte stated that his conversation on this occasion 
was with a girl in complainant’s office who was familiar with the prior 
discussions concerning the shipments of peaches, and that he did not 
talk with any of complainant’s salesmen because none were available at 
that time. Mr. Schulte stated that he was then called on Monday morn- 
ing, August 15, 1977, by complainant’s Mr. Anderson and asked if he 
was interested in the remainder of the second load. Mr. Schulte stated 
that he informed Mr. Anderson that he was not interested but that as 
long as the peaches were still available he would try to sell them. He also 
stated that on the following day Mr. Anderson called him again in re- 
gard to the balance of the second load and that he told Mr. Anderson 
that he was not interested. 





532 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 530 


The record reveals that complainant issued invoices on August 16, 
1977, covering the truckload of peaches shipped on August 12, 1977, 
and also on the partial truckload of peaches. Neither of these invoices 
make any mention of the 672 boxes of peaches which are the subject of 
the complaint, nor is there any documentation in the record confirming 
the sale of such peaches to respondent. On September 9, 1977, complain- 
ant sent a telegram to respondent stating that two loads of peaches had 
been confirmed at a firm price, that only one half of the second load had 
been picked up, and that unless respondent advised immediately as to 
what disposition should be made of the remaining one half load com- 
plainant would be forced to sell for the account of whom concerned. Re- 
spondent replied by telegram on the same day pointing out that there 
was no written confirmation, that it had been invoiced only for the 
amount of peaches which had previously been shipped and that the re- 
maining one half load of peaches had been cancelled by respondent on 
August 12, 1977. Although respondent’s use of the word “cancel” would 
seem to indicate the existence of a prior firm contract, respondent’s ex- 
planation of its negotiations with complainant indicate that this was not 
the meaning which respondent intended to convey by its use of such 
word. Complainant admitted that on Friday, August 12, respondent 
called its office and advised its bookkeeper that they were only taking 
one half a load. Complainant’s Bob Anderson stated in a letter attached 
to the report of investigation that on his return to Biola on August 14, 
he called Mr. Schulte and asked him when he was going to pick up the 
balance of their peaches and was advised that Schulte did not know and 
would have to check with his customer. Complainant then stated that 
after numerous other calls were made to respondent “they advised they 
were not going to take the remainder of their peaches”. Complainant 
does not state when these other calls took place. The first assertion in 
writing that respondent was in breach of contract by failure to pick up 
the remaining peaches was not made until almost one month after the 
date of the alleged original contract. On the basis of all the evidence of 
record we are unable to find that the complainant has met its burden of 
proving by a preponderance of the evidence that it had a contract with 
respondent for the remaining 672 boxes of peaches. The complaint 
should therefore be dismissed. 


The complaint was dismissed. 
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(No. 19,072) 


DAVE WALSH Co., INC. v. LIBERTY FRUIT Co., INC. PACA Docket No. 
2-4962. Decided April 9, 1979. 


Allowance agreement — failure to prove — Full protection agreement — 
implied conditions of — Sales records — failure to keep — Reparation 
awarded 


Where respondent failed to keep sales records under the full protection agreement, and 
failed to prove agreement for the claimed $2.00 allowance, respondent is liable to 
complainant for the full original contract price. Reparation therefor, in the amount 
of $4,187.20, is awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation in the 
amount of $5,187.20 in connection with a transaction involving a 
quantity of strawberries shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent, which filed an 
answer thereto, denying liability to complainant. 


Although the amount of damages claimed in the complaint exceeds 
$3,000, neither party requested an oral hearing and the evidence was 
submitted under the shortened procedure provided in the Rules of Prac- 
tice. Under this procedure the pleadings filed by the parties, being veri- 
fied, are considered as evidence in the case (7 CFR 47.20 (a) ). In addi- 
tion, complainant and respondent were given the opportunity to submit 
further evidence by means of verified statements. Complainant filed an 
opening statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Dave Walsh Co., Inc., is a corporation whose address 
is P.O. Box 1108, Oxnard, California. 


2. Respondent, Liberty Fruit Co., Inc., is a corporation whose address 
is 417 Main Street, Kansas City, Missouri. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 


3. On or about May 14, 1977, complainant’s Salinas, California office 
sold to respondent, 12 pallets of “Red Gem” brand strawberries for ship- 
ment the following Monday, on May 16, 1977, at $4.00 f.o.b. net, plus 
25¢ cooling, 10¢ brokerage, a tectrol charge of $13.00 per pallet, and 
$20 for a Terma Guard. The sale was negotiated by Mr. Don Blanton, 
Sales Manager of complainant’s Salinas office, through Ben Ryburn, 
Inc., acting as broker. 


4. On May 16, 1977, a truck arrived in Salinas, California to pick up 
the strawberries and the driver was informed by complainant that no 
strawberries would be available until the following day to fill the order. 
On May 17, 1977, the broker was advised by complainant that due to 
cooler weather, and shorter supplies, the order could not be filled at Sali- 
nas but might be filled at complainant’s Oxnard, California office at the 


same price and under the same terms. The truck proceeded to the Ox- 
nard office and was loaded at 7:00 p.m. on May 17, 1977, with 12 pallets 
containing 1,152 flats of “Head Man” brand strawberries. At that time 
the strawberries were shipped to respondent in Kansas City, Missouri. 


5. On May 20, 1977, shortly after arrival, at 7:00 a.m., the straw- 
berries were federally inspected at respondent’s place of business while 
on the truck, with the following results in relevant part: 


Condition of Equipment: Mechanical refrigerator unit running. 


Products Inspected: STRAWBERRIES in pint cups packed in flats printed 
“Head Man, 12 Dry Pints, Grown & Packed by Dave Walsh Co., Oxnard, Cali- 


fornia”. 


Applicant states: 1,152 flats. 


Temperature of Product: At rear doors: top 40° F. bottom 40° F. 


Quality: Clean, well developed and generally well to fairly well colored. 
Calyxes generally attached. Grade defects average 5% generally poorly colored 
and missing calyxes. 
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Condition: Mostly ripe and firm and mostly fairly bright, some slightly dull. 
Calyxes fresh and green. From 4 to 30% average 13% serious damage by soft, 
bruised, wet and/or leaking berries. From 2 to 12% in most samples many none 
average 3% decay, Gray Mold Rot, generally in early stages. 


Remarks: Inspection and certificate restricted to product and lading in all 
layers of two pallets nearest rear doors . . . 


6. Upon receiving the results of the federal inspection respondent im- 
mediately communicated through the broker, to complainant, its rejec- 
tion of the load of strawberries. Complainant, through its Oxnard office, 
attempted unsuccessfully to place the strawberries with some other firm 
in Kansas City. After failing to place the berries complainant communi- 
cated, through Don Blanton in its Salinas office, its desire to have re- 
spondent take the berries with full protection. Respondent agreed to 
take the berries and later informed complainant through the broker that 
it would probably need a $2.00 allowance in order to move the straw- 
berries. On the following day complainant’s Mr. Blanton asked the 
broker to see if respondent could do a little better than the $2.00 allow- 
ance. Respondent stated in reply that if complainant wanted to settle at 
$2.00 it would be fine. If not, respondent would not guarantee the $2.00 
as all that was needed. Complainant’s Mr. Blanton replied that respond- 
ent should remit as they saw fit. Mr. Blanton then advised his Oxnard 
office of respondent’s desire for a $2.00 allowance and Mr. Bill Perez of 
the complainant’s Oxnard office called the broker and informed him that 
a $2.00 allowance would not be a satisfactory settlement. 


7. On June 1, 1977, respondent remitted payment to complainant on 
the basis of a $2.00 allowance, in the amount of $2,419.20, plus broker- 
age, cooling, tectrol, and Therma Guard, or a total of $2,883.20. This 
payment was rejected by complainant. . 


8. An informal complaint was filed on July 6, 1977, which was within 
the nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


It is not necessary for us to discuss whether respondent’s rejection of 
the strawberries was rightful, since we find from the evidence of record 
that there was an agreement, following respondent’s rejection of the 
berries, to allow respondent full protection if it would handle the berries. 
Respondent maintains that following rejection of the berries there was 
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an agreement for an allowance of $2.00 per flat. However, we do not 
think the evidence is sufficient to substantiate such an agreement. It is 
clear that respondent asked for such an allowance and that the request 
was communicated through the broker to Don Blanton. We also have 
found that Blanton’s response was that Liberty should “remit as they see 
fit”. However, respondent attached handwritten notes to its answer, 
written by the broker during the course of his conversations with the 
parties, and the broker’s notes concerning this communication state as 
follows: 


5-25-77. 
Don Blanton advised to have Liberty Frt. remit as they see fit. 
Then if Bill Perez doesn’t like the return he can consult PACA if he wants to. 


Don advises us to tell Liberty about this situation (PACA) and be sure he keeps 
what records he has together for reference if necessry. 


These notes do not indicate that there was consent to the request for a 
$2.00 allowance. We find therefore that the agreement for “full protec- 
tion” remained in effect. 


In the context in which the parties used the term “full protection” it is 
evident they meant that respondent was to be protected from any loss. 
However, it is incumbent upon a receiver who has such an agreement to 
keep records which substantiate its resales and losses resulting there- 
from. Respondent claimed in its answer that it stated at the time that it 
agreed to take the berries that it would keep no record of sales because 
the strawberries would have to be retailed by one flat or by one pint at a 
time in order to move them. However, we do not find that there was an 
agreement between the parties that respondent should not be required 
to keep records of the sales. Instead the evidence indicates that com- 
plainant notified respondent that such records should be kept. 


We find that the keeping of sufficient records to substantiate any loss 
was an implied condition of the parties’ “full protection” agreement. Re- 
spondent’s failure to keep such records voids the protection agreement. 
See Tabenken v. Buxbaum Bros., 14 A.D. 1100 (1955) where the failure 
to complete the reconditioning of a load of produce was held to void a 
protection agreement. In spite of the fact that respondent originally re- 
jected the subject produce prior to entering into the protection agree- 
ment, the voiding of such agreement leaves respondent liable for the 
contract price. This is true because a protection agreement is not the 
same as a consignment and must therefore have reference to a base 
price. See Vener Co. v. McCaffrey Bros. Co., 15 A.D. 405 (1956). The 
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only base price which the parties herein could have had reference to was 
the original contract price. We find therefore that respondent is liable to 
complainant for the original contract price or $5,187.20. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of the 
Act for which reparation should be awarded with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $5,187.20, with interest thereon at the rate 
of 8 percent per annum from June 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,073) 


LINDEMANN FARMS, INC. v. WHOLESALE PRODUCE COMPANY. PACA 
Docket No. 2-4579. Decided April 9, 1979. 


Suitable shipping conditidn — failure to prove breach of warranty of — 
Reparation awarded 


Where respondent failed to prove breach of the suitable shipping condition warranty with 
respect to the melons in issue, respondent is liable to complainant for the full con- 
tract price of $2,909.60, less the amount of $2,149.40 already paid by respondent 
thereon. Reparation, therefore, in the amount of $760.20 is awarded complainant 
against respondent with interest. 


The counterclaim is dismissed. 


George L. Aubrey, Presiding Officer. 
Western Growers Ass ‘n., for complainant. 
A. P. Kennedy, Jr., St. Paul, MN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $760.20 
against respondent in connection with a transaction in interstate com- 
merce involving a partial truckload of cantaloupes shipped from Cali- 
fornia to Minneapolis. 


A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the complaint was served upon re- 
spondent, which filed an answer denying liability and counterclaiming 
for $151.20. The amount claimed in the formal complaint is less than 
$3,000.00. Accordingly, the shortened procedure provided for in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investigation. 
In addition, complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply there- 
to. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Lindemann Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 1383, Los Banos, California. At the time of the trans- 
action involved herein, complainant was licensed under the Act. 


2. Respondent, Wholesale Produce Co., is a corporation whose address 
is 835 South 4th Street, Minneapolis, Minnesota. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. Pursuant to oral contract négotiated by a broker, Big M Distribu- 
tors of Fresno, California, complainant shipped on August 25, 1976, at 
11:25 A.M., 336 cartons of size 12 cantaloupes and 336 cartons of size 15 
cantaloupes to respondent. These were a part of a truckload of other pro- 
duce from other shippers to the respondent which had been put together 
by the broker, Big M Distributors. The terms of the contract were F.O.B. 


4, The truck arrived at respondent’s place of business in Minneapolis 
on the morning of August 28, 1976. Respondent ordered a federal 
inspection which took place at 8:30 A.M. on that date. The inspection 
certificate showed the following in relevant part: 
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Condition of Equipment: Rear doors open, temperature controls not in opera- 
tion. 


Temperature of Product: Approximately 6 feet from rear doors, top and bot- 
tom 64°. Next side door, top and bottom 45°F. 


Condition: 12 count Cantaloupes: Generally firm to ripe and firm, ground 
color turning to yellow. Average 1% decay. 


15 count Cantaloupes: Mostly ripe and firm, yellow. Decay in most samples 
from 1 to 7 melons per carton, in some none, average 22% Cladosporium Rot or 
Rhizopus Rot in various stages, mostly affecting stem scar, some affecting 
sides of melons. 


Cauliflower lot: Curds white to creamy white and compact. Jacket leaves 
fresh and green. No decay. 


Each Grape lot: Generally firm and firmly attached, stems light green to turn- 
ing brown. 


Ribier lot: Average 2% split berries. Less than 1/2 of 1% decay. 


Queen lot: Average 5% shattered berries. Average 1% decay. In damaged 
lugs: From few berries to approximately 1/2 of contents seriously damaged by 
bruising or crushed berries. 


Remarks: 106 cartons HONEYDEW MELONS, “Sycamore Brand,” which 
applicant states were unloaded from above mentioned trailer, were inspected in 
applicant’s warehouse. Condition shows stock firm to ripe and firm, ground 
color creamy white to white. Average 6% damage by bruising. No decay. 


5. Complainant’s invoice to respondent dated August 25, 1976, was 
for the following: 


Quantity Description ) Amount 


336 12’s Cantaloupes $1,209.60 
336 166/511" 1,377.60 


372 


Cooling & Palletizing AE 302.40 
Recorder _20.00 


$2,909.60 FOB 


6. On August 30, 1976, the broker, Big M Distributors, telephonically 
advised the complainant of the problems with the 15’s melons, specifi- 
cally the 22 percent rot, and also advised that the respondent had to re- 
pack these melons and would expect full protection on any melons lost. 


7. By letter of September 13, 1976, Big M notified respondent that 
complainant had a loss of 94 cartons after the repack for a monetary loss 
of $763.20. 
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8. By check dated November 11, 1976, respondent remitted to the 
complainant $2,149.40 per statement as follows: 


8-25-76 Mdse. 2,909.60 
Less - 427.70 9415's loss repacking at 4.55 
Less - 163.00 336 15’s loss labor repack at .50 
Less - 164.50 9415's Freight Cal-Mpls at 1.75 


2,149.40 


9. A formal complaint was filed on February 22, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The poor arrival condition of the size 15 melons when compared with 
the good condition of the size 12 melons and that of the produce from 
other shippers might be taken as cause for suspicion that the size 15 
melons were not in proper condition when loaded, and thus complainant 
would seem to be in breach of its warranty of suitable shipping condi- 
tion for this F.0.B. sale. However, complainant maintains this warranty 
is inapplicable because of abnormal transportation; i.e., high tempera- 
ture. There is correspondence in the record to the effect that the tape of 
the temperature recorder showed 60°F. for the entire trip. This is not 
denied by respondent. At the time of the federal inspection, the tem- 
peratures were 64°F. when taken six feet from the rear doors, and 45°F. 
next to the side door. Respondent maintains that this disparity of tem- 
peratures is indicative of a failure to precool the size 15 melons. The 
broker, in a letter which was made a part of the Department’s report of 
investigation stated that complainant loaded more cantaloupes than 
were originally ordered and implied that the extra melons may not have 
been precooled. However, these allegations of respondent and the broker 
relative to lack of precooling are speculative, and complainant maintains 
that all the melons were precooled. 


A shipper is required to load produce which is in suitable shipping 
condition. This term is defined by the regulations to mean that the com- 
modity will arrive at contract destination without abnormal deterior- 
ation providing transportation services and conditions are normal. It is 
of course obvious that different lots of produce loaded on the same truck 
may not have the same carrying potential under abnormal transit condi- 
tions. 


The respondent receiver, having accepted the lot, has the burden of 
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proving normal transportation service and conditions. See Taplett v. 
Joseph, 19 A.D. 411 (1960); Valley Packing Co. v. Nick Zerrillo, Inc. , 28 
A.D. 1352 (1969). Here respondent has not produced the temperature re- 
cording tape, nor explained its absence, despite the fact that as the re- 
ceiver, respondent should have had access to it. We conclude that re- 
spondent’s failure to prove normal transit after its acceptance of the 
load voids the shipper’s warranty of suitable shipping condition. Thus, 
respondent is liable for the full invoice price of $2,909.60 less $2,149.40 
already paid. 


Respondent’s counterclaim for overpayment of precooling on 336 car- 
tons is denied since it has not proved that complainant failed to precool 
all of the size 15 melons. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
the complainant as reparation, $760.20 with interest thereon at the rate 
of 8 percent per annum from October 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,074) 


BILLINGSLEY FARMS, INC. v. S & M PRODUCE, INC. PACA Docket No. 
2-5148. Decided April 10, 1979. 


Contract — breach of — Condition on arrival — abnormal decay — 
Dismissal 


Where complainant breached the contract resulting in damages to respondent in excess of 
the contract price, the complaint is dismissed. 


Counterclaim — Damages — measure of — reparation awarded for 


Where respondent’s damages resulting from complainant’s breach exceed the contract 
price by the amount of $1,717.50, complainant is liable to respondent for said 
amount. Respondent’s claim for loss of profits, however, is disallowed. Reparation 
in the amount of $1,717.50 is awarded respondent against complainant with in- 
terest. 
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George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $2,300 against respondent in connection with a trans- 
action in interstate commerce involving the sale of one truckload of 
mixed vegetables. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and counterclaiming against complainant in the amount 
of $1,850 for lost profits and $1,717.50 for transportation expenses. 
Complainant filed a reply to the counterclaim. 


Although the amount claimed as damages in the counterclaim ex- 
ceeded $3,000, the parties waived oral hearing and the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence, as is the Department’s report of inves- 
tigation. Although given the opportunity to do so neither party filed fur- 
ther evidence. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Billingsley Farms, Inc., is a corporation whose ad- 
dress is 5221 Beachcomber, Oxnard, California. At the time of the trans- 
action involved herein complainant was licensed under the Act. 


2. Respondent, S & M Produce, Inc., is a corporation whose address is 
42 South Water Market, Chicago, Illinois. At the time of the transaction 
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involved herein respondent was licensed under the Act. 


3. On or about February 8, 1978, complainant sold and shipped to re- 
spondent in Chicago, Illinois, 350 WGA crates of Bok Choy and 50 WGA 
crates of Nappa at $5.75 per crate f.o.b., Oxnard, California. The con- 
tract was negotiated by a broker, Misty Mountain Trading Co., of Ox- 
nard, California. 


4. The truck containing the Bok Choy and Nappa arrived in Chicago, 
Illinois at the place of business of respondent on February 13, 1978, and 
was federally inspected at 2:05 p.m., with the following results in rele- 
vant part: 


Condition of Equipment: Temperature controls in operation 


Products Inspected: | BOK CHOY in crates stamped “Bok Choy, Billingsley 
Farms, Inc., Oxnard, California, 60 Lb. Net WT.” or 
Nappa in crates stamped “Nappa”. Applicant states 
manifested as 350 crates Bok Choy and 50 crates 
Nappa. 


Condition of Load: Partly unloaded. Loaded to approximately ten feet of 
rear trailer doors lengthwise load; 5 rows, 1 to 5 layers. 


Condition of Pack: Each Lot: Tight, place pack. 


Temperature of Product: Bok Choy Lot: Nearest rear trailer doors: Top 
55°F. Bottom 50°F. 


Nappa Lot: In various crates 55° to 57°F. 
Condition: Nappa Lot: Decay ranges from 17 to 20 plants, average 88%. 
Bok Choy Lot: Decay ranges from 20 to 24 plants, average 95%. 


Each Lot: Remainder of stock is fresh and crisp. Decay is bac- 
terial soft rot mostly in early, many in advanced 
stages. 

Remarks: Inspection and certificate restricted to product and lading in all 
layers of 7 stacks nearest to rear trailer doors made acessible by 
applicant. License not accessible at time of inspection. 

5. Respondent notified the broker that the load of vegetables should 
be precooled. The broker failed to notify complainant that precooling 
had been requested by respondent. The vegetables were not precooled 
prior to shipment. Complainant failed to provide temperature instruc- 
tions to the carrier. 


6. The formal complaint was filed on May 31, 1978, which was within 
nine months after the cause of action alleged herein accrued. 
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CONCLUSIONS 


Respondent accepted the vegetables which are the subject of the com- 
plaint herein and therefore became liable to complainant for the con- 
tract price less damages resulting from any breach of contract by com- 
plainant proved by respondent. Under the f.o.b. terms of the contract 
complainant was obligated to place on board the truck, product which 
was in suitable shipping condition. See 7 CFR 46.43 (i). “Suitable ship- 
ping condition” is defined by the regulations to mean in relation to direct 
shipments “that the commodity, at time of billing is in a condition 
which, if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties.” 7 CFR 
46.43 (j). The Bok Choy and Nappa were substantially decayed on ar- 
rival at destination as shown the federal inspection made shortly after 
arrival. Since decay in vegetables is known to produce heat, and since 
the product in this shipment was not precooled, we conclude the trans- 
portation services and conditions, including the temperatures shown by 
the federal inspection on arrival were normal considering the failure to 
precool the commodity. In view of the extensive amount of decay pres- 
ent in the vegetables on arrival we conclude that complainant breached 
the warranty of suitable shipping condition. 


“The measure of damages for breach of warranty is the difference at 
the time and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted, unless 
special circumstances show proximate damages of a different amount.” 
UCC section 2-714. The federal inspection demonstrates that the goods 
accepted had no commercial value. In the absence of other evidence, the 
value the product would have had if it had been as warranted may be 
shown by the f.o.b. contract price plus freight to destination. See M. Bot- 
ner & Son v. Central Produce Co., Inc., 23 A.D. 1549 (1964). The con- 
tract price of the subject vegetables was $2300, and the total transporta- 
tion cost, as alleged by respondent and shown by exhibits attached to the 
report of investigation, was $1,717.50. Respondent’s damages thus ex- 
ceed the contract price (for which it is liable as a result of its acceptance 
of the vegetables) by $1,717.50. Since respondent’s damages exceed the 
contract price the complaint should be dismissed. 


In addition to freight respondent requested an award, in its counter- 
claim, for $1,850 for lost profits. It has been repeatedly held that dam- 
ages for lost of profits can not be awarded unless it is shown that such 
damages were within the contemplation of the parties when they en- 
tered into the contract. This requires proof that the seller entered into 
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the contract with knowledge of the terms of the contract of resale. Such 
has not been shown in this proceeding. See Richard A. Glass Co., Inc. v. 
Delano Corp. of America, 24 A.D. 545 (1965). The portion of respond- 
ent’s counterclaim that covers alleged loss of profits therefore can not be 
allowed. 


We have before found that respondent’s damages exceeded the con- 
tract price of the vegetables by $1,717.50. Respondent’s counterclaim 
covers this amount and we conclude that complainant’s failure to.pay re- 
spondent such amount is a violation of section 2 of the Act for which 
reparation should be awarded to respondent with interest. 


The complaint is dismissed. 


Within 30 days from the date of this order complainant shall pay to re- 
spondent, as reparation, the sum of $1,717.50, with interest thereon at 
the rate of 8 per cent per annum from March 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,075) 


CENTRAL FARMS v. AG-WEST GROWERS, INC. PACA Docket No. 2-5137. 
Decided April 10, 1979. 


Contract — failure to prove breach of — Reparation awarded 


Where respondent accepted the lettuce in issue and failed to prove a breach of contract by 
complainant with respect thereto, respondent is liable to complainant for the con- 
tract price of $11,800.00, less the amount of $9,272.76 already paid by respondent 
thereon. Reparation therefore in the amount of $2,527.24 is awarded complainant 
against respondent with interest. 


George Whitten, Presiding Officer 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $2,527.24 against respondent in connection with the sale 
of two railroad carloads of lettuce by complainant to respondent in inter- 
state commerce. 


A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, denying the allegations of the complaint. 


Since the amount of damages claimed does not exceed $3,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. The parties were given an 
opportunity to submit further evidence in the form of sworn statements 
and to file briefs. Complainant submitted an opening statement, re- 


spondent submitted an answering statement, and complainant submit- 
ted a statement in reply. Respondent filed a brief. Complainant sub- 
mitted a brief which was not accepted because it was filed after the mat- 
ter had been referred to the presiding officer. 


FINDINGS OF FACT 


1. Complainant, Central Farms, is a corporation whose address is P.O. 
Box 638, Delano, California. 


2. Respondent, Ag-West Growers, Inc., is a corporation whose address 
is P.O. Box 8, Bakersfield, California. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 


3. On or about November 2, 1976, complainant sold to respondent one 
railroad carload of lettuce containing 1,200 cartons, at $4.50 per carton, 
plus $480.00 for precooling, and $20.00 for a temperature recorder, or a 
total price of $5,900.00, f.o.b. The car of lettuce was federally inspected 
at shipping point on November 2, 1976, and graded U.S. No. 1. 


4. On November 2, 1976, complainant shipped the carload of lettuce 
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referred to above to respondent’s customer in Baltimore, Maryland. The 
carload of lettuce arrived at the place of business of respondent’s cus- 
tomer, McDonnell & Blankfard, Inc., on or about November 16, 1976, 
and was federally inspected on that date at 10:50 a.m. while still in the 
car. The certificate covering the inspection provided, in relevant part, as 
follows: 


Quality: Clean, generally fairly well trimmed and good green color. Average 
77% hard or firm, 23% fairly firm. Grade defects average 6% poorly trimmed 
heads. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. 


Wrapper leaves: No decay affecting wrapper leaves only. 


Head leaves: Damage by yellowish-brown rib discoloration averages 4%. 
Damage by Tipburn averages 1%. Decay from 1 to 4 heads in most cartons, 
none in some, average 5% Bacterial Soft Rot in various stages. 


Respondent accepted the carload of lettuce and has remitted a total 
amount of $4,622.00 to complainant. 


5. On or about November 3, 1976, complainant sold to respondent one 
carload of lettuce containing 1,200 cartons, at a price of $4.50 per car- 
ton, plus $480.00 for precooling, and $20.00 for a temperature recorder, 
or a total price of $5,900.00, f.o.b. The carload of lettuce was federally 
inspected at shipping point on November 3, 1976, and graded U.S. No. 
1. 


6. On November 3, 1976, complainant shipped the carload of lettuce 
referred to in Finding of Fact 5 above to respondent’s customer, Mc- 
Donnell & Blankfard, Inc., in Baltimore, Maryland. The carload of 
lettuce arrived at the place of business of respondent’s customer on or 
about November 12, 1976, and was federally inspected at 11:00 a.m. on 
that date while still in the car. The certificate covering such inspection 
provided, in relevant part, as follows: 


Quality: Clean, generally fairly well trimmed and good green color. Average 
74% hard or firm, 26% fairly firm. Grade defects average 7% poorly trimmed 
heads. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. Wrapper leaves: No decay affecting wrapper leaves only. Head 
leaves: Damage by tipburn averages 4%. Decay from 1 to 3 heads in half of 
samples, remainder of samples none, average 4% Bacterial Soft Rot in various 
stages. 


Two subsequent federal inspections covering portions of the same car 
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agreed substantially with the first inspection quoted above. Respondent 
accepted the carload of lettuce and has remitted $4,650.76 to complain- 
ant. 


7. An informal complaint was filed on January 24, 1977, which was 
within nine months after the causes of action herein accured. 


CONCLUSIONS 


Respondent maintains that the two carloads of lettuce were sold on a 
“price after sale” basis. Complainant submitted as exhibits to its answer 
copies of invoices covering the two carloads of lettuce which showed a 
sale for a specific price as set forth in the Findings of Fact. These in- 
voices were dated November 2 and 3, 1976, respectively. Respondent 
submitted an affidavit by Kristin Zoller stating that the invoices cover- 
ing the two carloads of lettuce were returned to complainant on Novem- 
ber 5, 1976, with an attached memo. The memorandum which was sub- 
mitted as an exhibit to respondent’s affidavit did not in any way com- 
plain about the fact that the invoices showed a sale for a price but in- 
stead merely stated “enclosed please find several invoices which are be- 
ing returned unpaid because they do not contain our P.O. number. To in- 
sure prompt payment, always include our P.O. number. Thank you.” It is 
obvious that respondent received a copy of each of the invoices which in- 
dicated a sale at a particular price but failed to object to the terms of the 
invoices. Respondent submitted a copy of a telegram sent on November 
3, 1976, relative to one of the cars which stated that the car was sold on 
a “price after sale” basis. However, the telegram was sent to McDonnell 
& Blankfard, Inc. and not to complainant. Respondent also submitted 
copies of confirmations of sale showing a sale of the lettuce on a “price 
after sale” basis, but there is no indication on the face of the confirma- 
tions as to when they were sent, nor does respondent allege when they 
were sent. Complainant’s sales manager, Carl Elkins, stated in a sworn 
affidavit that the confirmations of sale were received for the first time 
by complainant on January 6, 1977, along with an accounting from Mc- 
Connell & Blankfard, Inc. and a check. Mr. Elkins also maintained that 
at all times he had dealt with a Mr. Lloyd Myers of Ag-West when he 
was confirming the sale of the lettuce at a particular price F.O.B. Re- 
spondent has at no time denied that the sale was negotiated on its behalf 
by Mr. Lloyd Myers; however, respondent did not submit any affidavit 
by Lloyd Myers. We conclude that the lettuce was sold at the prices 
stated in the Findings of Fact, that the lettuce made good delivery on ar- 
rival, and that respondent accepted such lettuce. Respondent has proven 
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no breach of contract on the part of complainant relative to the lettuce 
herein and having accepted such lettuce is therefore liable to com- 
plainant for the full purchase price thereof, or $11,800.00, less the 
amount already paid of $9,272.76, or a net amount of $2,527.24. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded with interest. 


Respondent has alleged several times during the course of this pro- 
ceeding that the Department’s Regulatory Branch previously de- 
termined the amount due to complainant and that since it has paid such 
amount it should be liable for no more. However, the record shows that 
the Regulatory Branch merely computed the reasonable value of the pro- 
duce received on the basis of Market News Service reports and that re- 
spondent paid such amount as an undisputed amount without prejudice 
to the rights of either party in a subsequent formal proceeding. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $2,527,24, with interest thereon 


at the rate of 8 percent per annum from December 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,076) 


SPADA DISTRIBUTING Co., INC v. SPOKANE VEGETABLE GROWERS, INC. 
PACA Docket No. 2-5146. Decided April 10, 1979. 


Contract price — absence of proof of — Reasonable value — determination 
of — reparation awarded for 


In the absence of proof of contract price by either party, the reasonable value of the onions 
in issue is determined as $4,662.50. This amount, less $3,543.55 already paid com- 
plainant by respondent leaves a balance due of $1,118.95 for which reparation is 
awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Dennis Reynolds, Spokane, WA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,243.95 in connection with two shipments 
of onions in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation were served on respondent. A copy of the report of in- 
vestigation was also served on complainant. Respondent filed an answer 
denying liability as alleged in the formal complaint. 


The amount claimed as reparation in the formal complaint does not ex- 
ceed $3,000.00 and accordingly, the shortened procedure provided in the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
pleadings of the parties, if verified, are considered to be in evidence, as is 
the Department’s report of investigation. In addition, complainant filed 
an opening statement and respondent filed an answering statement. 
Complainant did not file a statement in reply, and neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Spada Distributing Co., Inc., is a corporation whose 
address is 1137 S.E. Union Avenue, Portland, Oregon. 


2. Respondent, Spokane Vegetable Growers, Inc., is a corporation 
whose address is South 1905 Geiger Road, Spokane, Washington. At the 


time of the transactions involved herein, respondent was licensed under 
the Act. 


3. On or about February 11, 1978, complainant sold to respondent 
425 50-pound sacks of “La Joya Lake” Jumbo White onions to be 


shipped from McAllen, Texas to Spokane, Washington on a delivered 
basis. 


4. On or about February 11, 1978, complainant shipped 425 sacks of 





SPADA DISTRIBUTING CO. v. SPOKANE VEG. GROWERS 551 
Cite as 38 A.D. 549 
Jumbo White onions to respondent in Spokane, Washington. The onions 
arrived at the place of business of respondent in Spokane, Washington 
on or about February 17, 1978, and were accepted by respondent. 


5. On or about February 21, 1978, complainant sold to respondent 
250 50-pound sacks of U.S. No. 1 Jumbo White onions to be shipped 
from La Joya, Texas to Spokane, Washington on a delivered basis. 


6. On or about February 21, 1978, complainant shipped to respondent 
in Spokane, Washington, 250 sacks of Jumbo White onions. The onions 
arrived at respondent’s place of business on or about February 23, 1978, 
and were accepted by respondent. 


7. On February 22, 1978, 80 sacks of the February 11, shipment of 
onions were inspected by the Horticultural Division Inspection Service 
of the State of Washington for net weight only and were found to have 
an average net weight of 48.5 pounds. 


8. On February 24, 1978, 370 sacks of White Granex-Grano type 
onions in open mesh sacks printed “La Joya Lake Brand, Produce of 
Mexico, 50 lbs. net” were federally inspected at respondent’s warehouse 
with the following results in relevant part: 


Quality: Generally fairly well cured, clean, mostly bright, some fairly bright, 
mostly fairly well, some well shaped. Grade defects range from 10% to 38%, 
average 28% damage, including 4% to 20%, average 12% serious damage, con- 
sisting mostly of seed stems. 


Condition: Generally firm and generally slightly damp. Less than 1/2 of 1% de- 
cay. 


9. The onions shipped on February 11, 1978, were shipped along with 
other Jumbo White onions which had been sold to five other parties at 
prices ranging from $7 to 8.25 per sack. The onions shipped on February 
21, 1978, were shipped along with other Jumbo White onions which had 
been sold to three other parties ranging from $6.75 to $7.75 per sack. 
Respondent has paid complainant a total of $2,274.80 in connection 
with the first shipment of onions and $1,268.75 in connection with the 
second shipment of onions, or a total of $3,543.55 on the two shipments. 


10. A formal complaint was filed on June 23, 1978, which was within 
nine months after the alleged causes of action herein accrued. 


CONCLUSIONS 
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The Department’s report of investigation contains, in addition to 
numerous other documents, two unverified letters from complainant’s 
George Spada and two unverified letters from respondent’s S. Higashi, 
which together with the complaint and answer set forth the relative 
positions of the parties to this proceeding. The formal complaint was 
sworn to by Fred Spada, who was not shown or alleged to have had 
personal knowledge concerning the transactions herein and the answer 
was sworn to by respondent’s attorney who also was not shown to have 
personal knowledge concerning such transactions. Briefly, complainant 
alleges that it sold two partial truckloads of Jumbo White onions to re- 
spondent at a price of $8.25 per sack, deliverd Spokane, for the 425 
sacks of onions shipped on February 11, 1978, and $7.75 per sack, 
delivered Spokane, for the 250 sacks of onions shipped on February 21, 
1978. Complainant then alleges that after receiving notice from re- 
spondent of short weight and grade defects in the onions it renegotiated 
the two contracts to call for a price of $7.00 per sack, delivered Spokane, 
for the 425 sacks of onions shipped February 11, and $7.25 per sack, 
delivered Spokane, for the 250 sacks shipped on February 21. Complain- 
ant thus alleges that any possible breach of contract relative to the 
onions was settled between the parties by a renegotiation of the original 
contract and that respondent is liable to complainant for the total 
purchase price of the onions in accordance with the alleged renegotiated 
contract. Respondent, however, alleges that the original contract called 
for a price of $7.00 per sack, delivered Spokane, on the 425 sacks 
shipped on February 11, and $7.25 per sack, delivered Spokane, on the 
250 sacks shipped on February 21. In addition, respondent maintains 
that both loads of onions were contracted to be U.S. No. 1 on arrival. 


Attached to the Department’s report of investigation were copies of 
three separate letters alleged to have been written by S. Higashi to com- 
plainant on February 22, February 24, and March 20, 1978, which were 
generally supportive of respondent’s position relative to the two trans- 
actions. Complainant denied receiving any of these letters and sub- 
mitted as its opening statement affidavits by Fred Spada and his 
secretary Gayle Bringas stating that none of the three letters were 
received by complainant. No affidavit by George Spada was submitted. 
Respondent submitted as its answering statement an affidavit signed by 
Sho Higashi, president, John Blazovich, vice-president, and John 
Kirihara, secretary-treasurer, stating that they sent the letters, typed on 
the dates stated on the letters, to the office of Fred Spada Distributing 
Co. 


Complainant submitted as exhibits to its complaint copies or original 
invoices covering the two transactions. Neither invoice is dated as to the 
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date such invoice was made out and sent to respondent. Each invoice 
shows the price of the onions as being the renegotiated price of $7.00 
and $7.25 respectively. Complainant did not submit any copies of in- 
voices covering the alleged original contracts. The invoice covering the 
425 sacks of onions shipped on February 11, states “Above reflects ad- 
justment for short weight and any shrinkage.” The invoice covering the 
250 sacks of onions does not contain a similar statement. 


After analyzing all of the evidence submitted in this proceeding, we 
find that complainant has failed to meet its burden of proving either 
that the onions were sold to respondent at the alleged original prices of 
$8.25 per sack and $7.75 per sack or that the contract was renegotiated 
to call for prices of $7.00 per sack and $7.25 per sack. In addition, we 
find that respondent has failed to prove that the original contract be- 
tween complainant and respondent was for $7.00 per sack and $7.25 per 
sack. 


Respondent received and accepted the onions and is liable to complain- 
ant for the reasonable value thereof. It is clear that the second load of 
onions was sold as U.S. No. 1, delivered, since this is admitted by such 
terms being contained in complainant’s invoice. However we find that 
respondent has failed to prove that the first load of onions was sold un- 
der similar terms. Respondent gave no explanation as to why the weight 
inspection made on February 22, covered only 80 sacks of onions. Re- 
spondent’s packout sheets show that on February 22, at least 225 sacks 
of onions were remaining from the original shipment of 425. In addition, 
we note that the federal inspection made on February 24, covers at least 
120 sacks remaining from the original 425-sack shipment of onions. The 
mixture of these two lots, together with the range of grade defects as 
shown by the inspection certificate, makes it impossible for us to say 
with any certainty whether the second shipment failed to deliver as 


U.S. No. 1. 


As we have before stated, respondent accepted the onions involved 
herein and, in the absence of proof by either party of the contract price, 
is liable to complainant for the reasonable value of the onions. Complain- 
ant submitted evidence that the first load, shipped February 11, 1978, 
contained Jumbo White onions for five other parties at prices ranging 
from $7.00 to $8.25 per sack, and that the second load, shipped Febru- 
ary 21, 1978, contained Jumbo White onions for three other parties at 
prices ranging from $6.75 to $7.75 per sack. We find therefore that the 
reasonable value of the 425 sacks of onions on the first load was at least 
$7.00 per sack, or $2975, and that the reasonable value of the 250 sacks 
of onions on the second load was at least $6.75 per sack, or $1,687.50. 
Respondent has already paid complainant a total of $3,543.55 on the 
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two loads, leaving a balance due of $1,118.95 on what we have de- 
termined was the reasonable value of the onions. Respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


ORDER 


With 30 days from the date of this order, respondent shall pay to com- 
plainant, as reparation, $1,118.95, with interest thereon at the rate of 8 
percent per annum from March 1, 1978, until paid. 


(No. 19,077) 


In re STATEN ISLAND PRODUCE Co., INC. PACA Docket No. 2-5203. De- 
cided February 12, 1979. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay 
promptly and in full for 107 lots of perishable agricultural commodities purchased 
and accepted in commerce from 3 sellers, for a total of $63,312.39, the facts and cir- 
cumstances of said violations shall be published. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on September 22, 
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1978, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period July 1976 through October 1976, 
respondent purchased and accepted, in interstate and foreign commerce, 
from 3 sellers, 107 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $63,312.39. 


A copy of the complaint was served upon respondent on October 23, 
1978, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Staten Island Produce Co., Inc., is a corporation, 
whose last known mailing address is 21 Cortland Street, Staten Island, 
New York 10302.* 


2. Pursuant to the licensing provisions of the Act, license number 
184633 was issued to respondent on January 15, 1960. This license was 
renewed annually, but terminated January 15, 1977, when respondent 
failed to pay the required annual license renewal fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of July 1976 through October 1976, respondent purchased and 
accepted from 3 sellers in interstate commerce, 107 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $63,312.39. 


*This is a reiteration of the allegations of paragraph 1 of the complaint. The record file 
shows that Return Receipt No. 600099, whereby service of the complaint was effectuated, 
was addressed to: Staten Island Produce Co., Inc. 

clo Miton Antzis 

32 E. Cheshire PI. 

Staten Island, New York 10302. 
The record file further shows that the Hearing Clerk’s letter dated December 7, 1978, to- 
gether with the complainant’s Motion for a Decision, was addressed to the respondent at: 
21 Cortland Street, Staten Island, New York 10302, and that there was a signed Return 
Receipt No. 601284 therefor showing delivery date of 12/28/78. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 107 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 


comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final* without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 19,078) 


OHIO POTATO GROWERS ASSOCIATION v. LITTLE SANDY PACKING CO. 
PACA Docket No. 2-4873. Decided March 20, 1979. 


Denial of petition to rehear, reargue and reconsider 


Andrew Y. Stanton, Presiding Officer, 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


“The Decision and Order became final March 26, 1979.—Ed. 
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In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was issued on 
January 11, 1979, awarding reparation to complainant against respond- 
ent along with interest, payable within 30 days of the date of said order. 


On February 12, 1979, respondent filed a “motion” bearing the date of 
February 3, 1979, which appears to be a petition to reopen the hearing 
pursuant to section 47.24 (b) of the Rules of Practice (7 CFR 47.24 (b) ) 
to allow the filing of a brief. That section provides that such a petition 
“may be filed with the examiner at any time prior to the issuance of the 
final order.” The final order having been issued, respondent’s petition is 
untimely and, therefore, denied. 


However, it is possible that respondent intended its motion to be a 
petition to rehear, reargue and reconsider the January 11, 1979, order in 
accordance with section 47.24 (a) of the Rules of Practice. (7 CFR 
47.24 (a) ). If so, section 47.24 (a) provides that such a petition must be 
filed within 10 days after the date of service of the final order. The De- 
partment’s records show that the final order was served upon respond- 
ent on January 15, 1979. Since respondent’s motion was not filed until 
February 12, 1979, it is apparent that such motion is untimely as a peti- 
tion to rehear, reargue and reconsider and must, therefore, be denied on 
that basis as well. 


Copies of this order shall be served upon the parties by the Hearing 
Clerk. 





(No. 19,079) 


INTERSTATE FRUIT & VEGETABLE CO., INC. v. JOE GLOVER. PACA Docket 
No. 2-4674. Decided March 20, 1979. 


Dumping — absent certificate — Unmerchantability — failure to prove — 
Reparation awarded 


Where respondent failed to prove necessity for dumping of the tomatoes in issue, respond- 
ent is liable to complainant for the contract price thereof. Reparation in the amount 
of $660.00 is awarded complainant against respondent with interest. 


Diane Langton, Presiding Officer. 
Complainant pro se. 
Herbert Branscun, Perryville, AR, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $660. The transaction in question 
involved the sale of tomatoes, a perishable agricultural commodity, in 
interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Since the amount of damages alleged in the complaint does not exceed 
$3,000, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Pursuant 


to this procedure, respondent submitted an answering statement and 
complainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Interstate Fruit & Vegetable Co., Inc., is a corpora- 
tion whose address is Post Office Box 1187, LaFeria, Texas 78559. 


2. Respondent, Joe Glover, is an individual whose address is Route 2, 
Perryville, Arkansas 72126. At the time of the transaction in dispute, 
respondent was operating subject to license under the Act. 


3. On or about December 28, 1976, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent, 110-30 pound 
cartons of tomatoes, consisting of tomatoes sized 5x6 and larger, for a 
total purchase price of $660. The produce was to be shipped on com- 
plainant’s truck. 


4. The sale was confirmed by complainant’s invoice numbered 9365 
and dated December 28, 1976. 
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5. Upon arrival at the prescribed destination on December 30, 1976, 
the tomatoes were accepted by respondent, without objection. 


6. The tomatoes were unloaded and acceptance was acknowledged by 
respondent’s signature on complainant’s invoice number 9365. 


7. Respondent gave the truckdriver a check numbered 284 in the 
amount of $660 as payment for the produce. 


8. Respondent stopped payment on its check numbered 284 on Jan- 
uary 19, 1977. 


9. A formal complaint was filed on May 16, 1977, which was within 
nine months after the cause of action, herein, accrued. 


CONCLUSIONS 


The crux of complainant and respondent’s dispute is based upon the 
question of whether complainant fulfilled its obligation under the con- 
tract by delivering to respondent tomatoes of merchantable quality. Re- 
spondent alleges the tomatoes were so decayed upon arrival that they 
were commercially worthless and, as a result, the entire load had to be 
dumped. As verification of respondent’s contention, an affidavit was 
submitted into evidence which was signed and notarized by respondent 
and his wife. The only other evidence submitted in respondent’s behalf 
was a statement signed by three people who allegedly helped to unload 
the produce at destination. However, the handwritten sheet is not sworn 
to by the signatures. Instead, respondent’s attorney attested to the state- 
ment’s veracity; which attestation did not increase the statement’s cred- 
ibility. 

Furthermore, regulation § 46.23 promulgated in conjunction with the 
Perishable Agricultural Commodities Act (7 CFR 46.23) entitled “Evi- 
dence Of Dumping” sets guidelines by which reasonable cause may be 
established for the destruction of produce. A clear and complete record 
must be maintained showing justification for dumping, and if five per- 
cent or more of a shipment is dumped, an official certificate or other 
specified evidence must be obtained to prove the produce was without 
commercial value. Respondent chose not to follow any of these proce- 
dures. Accordingly, we must find that respondent failed to establish by a 
preponderance of the evidence the necessity for the dumping or its 
actual occurrence. See Bennett-Mount Potato Co., Inc. v. Johnnie’s Pro- 
duce & Popcorn Supplies Co., 31 A.D. 1196 (1972) and LaMantia-Cul- 
lum-Collier & Co., Inc. v. Bert P. Castille, 34 A.D. 769 (1975). Therefore, 
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we conclude respondent is liable to complainant for the contract price of 
the tomatoes to the total amount of $660. 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $660 with interest thereon at the rate 
of 8 percent per annum from February 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,080) 


ABELARDO VELDERRAIN v. DIXON TOM-A-TOE PRODUCE, Inc. PACA 
Docket No. 2-5027. Decided March 20, 1979. 


Order granting petition to reconsider 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Samuel A. Miller, Atlanta, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was issued on 
January 10, 1979, dismissing the complaint in accordance with section 
5 (b) of the Act (7 U.S.C. 499e (b) ) due to complainant’s continued main- 
tenance of a noncompulsory counterclaim in a State of Arizona court 
proceeding. On January 22, 1979, complainant filed a petition for recon- 
sideration of the order of dismissal pursuant to section 47.24 (a) of the 
Rules of Practice (7 CFR 47.24 (a) ), providing evidence that its counter- 
claim had been withdrawn. A stay order was issued on February 14, 
1979. Respondent was given an opportunity to submit a response to 
complainant’s petition, which it filed on February 15, 1979. 
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Since complainant has withdrawn its counterclaim, it is no longer con- 
sidered to have made an election to pursue this matter in state court and, 
therefore, may proceed with its PACA reparation complaint. Respond- 
ent’s argument that complainant should continue to be barred from 
maintaining a reparation action because complainant could conceivably 
refile in state court is without foundation, as section 5 (b) of the Act spe- 
cifically states “but this section shall not in any way abridge or alter the 
remedies now existing at common law or by statute, and the provisions 
of this Act are in addition to such remedies.” 


Based on the above-stated reasons, the January 10, 1979, order of dis- 
missal, upon reconsideration, is hereby dismissed and the complaint is 
hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 19,081) 


C. D. NEWBERN v. UNITED MELON DISTRIBUTORS, INC. PACA Docket No. 
2-4807. Decided March 21, 1979. 


Deductions claimed — nonentitlement to absent resale — Reasonable 
market value — determined as contract price — Reparation awarded 


Where the five shipments of melons in issue were delivered directly to respondent’s custo- 
mer at the original ultimate destination, respondent is liable to complainant for the 
reasonable market value thereof. The reasonable market value, the contract price, 
$6,088.33, less the $2,473.85 already paid complainant by respondent, leaves a 
balance of $3,606.48 due and owing thereon. Reparation in the amount of $3,606.48 
is awarded complainant against respondent with interest. 


Edward Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which the complainant seeks reparation against 
respondent in the amount of $3,606.48 in connection with five trans- 
actions, in interstate commerce, involving watermelons. Copies of the 
formal complaint and report of investigation were served upon re- 
spondent who answered denying any further liability to complainant. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties have waived their right to an oral hearing. 
The shortened procedure set forth in the Rules of Practice (7 CFR 47.20) 
is therefore applicable. Pursuant to this procedure, the verified plead- 
ings of the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. Complainant filed a verified 
opening statement. Respondent filed an answering statement although 
it was not verified as required by the Rules of Practice (7 CFR 
47.20 (d) ). Complainant then filed a verified statement in reply to re- 
spondent’s unverified answering statement. Respondent filed a brief; 
complainant did not. 


FINDINGS OF FACT 


1. Complainant is an individual whose post office address is P.O. Box 
137237, Tampa, Florida. 


2. Respondent, United Melon Distributors, Inc., is a corporation 
whose address is 1104 South Lawrence Street, Suite 102, Los Angeles, 
California. At all times pertinent, respondent was licensed under the 
Act. 


3. During the period May 28, 1976 through June 1, 1976, in the 
course of interstate commerce, complainant sold 7 truckloads of water- 
melons to respondent as follows: 


(a) May 28, 1976, invoice number 2425, 1521 count, 39,340 
pounds at 3 cents per pound for a total of $1,180.20. 


(b) May 29, 1976, invoice number 2442, 1640 count, 42,030 
pounds at 3 cents per pounds for a total contract price of $1,260.90. 


(c) May 29, 1976, invoice number 2443, 1630 count, 41,150 
pounds at 3 cents per pound for a total contract price of $1,234.50. 


(d) May 30, 1976, invoice number 2462, 1520 count, 42,300 
pounds at 3 cents per pound for a total contract price of $1,269.00. 
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(e) June 1, 1976, invoice number 2470, 1384 count, 43,570 pounds 
at .0275 cents per pound for a total contract price of $1,198.18. 


(f) June 1, 1976, invoice number 2471, 1937 count, 42,010 pounds 
at .0275 cents per pound a total contract price of $1,155.28. 


(g) June 1, 1976, invoice number 2472, 1809 count, 44,180 pounds 
at .0275 cents per pound for a total contract price of $1,214.95. 


All loads were shipped F.O.B. Arcadia, Florida, destination Los Ange- 
les, California, and were shipped on trucks furnished by the respondent. 


4. The shipment represented by invoice number 2443 was federally 
inspected on June 2, 1976 and the shipment represented by invoice 
number 2470 was federally inspected on June 7, 1976 and each of these 
two truckloads failed to meet grade U.S. No. 1 on account of condition; 
complainant specifically has not made any claim with regard to these 
two sales. None of the other five shipments were federally inspected. 


5. On June 2, 1976, after a telephone conversation with respondent 
subsequent to the first federal inspection, complainant sent a letter to 
respondent authorizing respondent “to sell the melons that were shipped 
to you by us for our account.” 


6. By letter dated September 14, 1976, respondent sent to com- 
plainant an accounting for six of the seven loads of watermelons; at that 
time no accounting was made to complainant for the watermelons re- 
presented by invoice number 2442. However, such accounting has now 
been made. 


7. Complainant filed an informal complaint on December 15, 1976 
which was within nine months of the date this cause of action accrued. 


CONCLUSIONS 


The sole issue for determination is whether the parties agreed that a 
consignment would supersede the sales transaction originally negotiated 
on the five truckloads of watermelons at issue. That issue turns on how 
one views the June 2, 1976 letter from complainant to respondent. In 
that letter, which was sent after all of the seven truckloads of water- 
melons involved were shipped by complainant (although only two had 
been received by respondent), complainant states: “This will authorize 
you to sell the melons that were shipped to you by us for our account.” 
Respondent’s position is that the letter constitutes blanket authority to 
handle all seven loads of watermelons on consignment including the five 
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at issue; complainant’s position is that the consignment agreement only 
pertained to the two shipments for which respondent had federal inspec- 
tions. 


The evidence in the case clearly favors respondent’s version of the 
agreement of the parties. Complainant sent the letter on June 2, 1976. 
This was five days before the federal inspection was made on the load 
identified by invoice number 2470 which is one of the two loads he 
admits was consigned. Moreover, all seven loads had been shipped by the 
time the letter was sent. Furthermore, respondent made, with one excep- 
tion, a prompt accounting to complainant for the loads of watermelons. 
It should be noted that during the course of this proceeding, re- 
spondent’s oversight on the one shipment was corrected and it has now 
accounted for the load represented by invoice number 2442. From all the 
evidence, it is concluded that respondent has proven that a consignment 
superseded the sales transactions on all seven loads of watermelons, in- 
cluding the five at issue here. Hague v. Cavalier-Gulling- Wilson Co.,19 
A.D. 910 (1960). 


The last question for discussion concerns the amount, if any, still due 
complainant from respondent on the five loads of watermelons in issue. 
In a consignment transaction, the amount that is due the seller equals 
the proceeds from a proper resale less commission and expenses incurred 


on resale. Baker v. Rebello Produce Co., 20 A.D. 519 (1961). Respondent, 
however, did not, in fact, resell the five loads of watermelons for com- 
plainant. The record quite clearly reflects that the five loads in question 
were delivered directly to respondent’s customer in Modesto, California. 
Respondent’s admission in this regard makes it clear that this was the 
original ultimate destination of the watermelons. Under the circum- 
stances, respondent would be liable to complainant for the reasonable 
value of the five shipments involved herein which we hold to be the 
market value at destination of the five shipments of the watermelons. 
Peterson v. Rebello Produce Co., 20 A.D. 523 (1961). Neither party has 
submitted evidence as to the market value of the watermelons at desti- 
nation. Therefore, it is appropriate to accept the contract price which re- 
spondent agreed to pay complainant for the watermelons as repre- 
senting their reasonable market value. Samuel P. Mandell Co. v. Sam 
Catanzaro, 15 A.D. 1336 (1956). Inasmuch as respondent incurred no 
expenses in the transfer of the watermelons to its customer in Modesto, 
California, and did not, in fact, resell the watermelons for complainant’s 
account respondent is not entitled to any deductions from this amount. 
J. A. Wood Co. v. A. J. Tebbe & Sons, 29 A.D. 1185 (1970). The market 
value of the watermelons is the contract price agreed to by complainant 
and respondent or $6,088.33. Having paid complainant $2,473.85, re- 
spondent has failed to pay complainant $3,606.48. Respondent’s failure 
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to pay this amount upon request by the complainant was in violation of 
section 2 of the Act. Accordingly reparation should be awarded to com- 
plainant in that amount plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,606.48, with interest thereon at the rate 
of 8 percent per annum from July 1, 1976 until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,082) 


JAMES MACCHIAROLI FRUIT CO. v. BEN GATZ Co. PACA Docket No. 
2-4871. Decided March 21, 1979. 


Accord and satisfaction — pleading for absent from answer — Allowance 

claimed — failure to prove — Contract terms — open basis sales — Dam- 

ages — failure to show — Reasonable price at time of arrival — based upon 
Market News Reports — Reparation awarded 


With respect to the grapes and plums in issue, respondent is liable to complainant for the 
total reasonable value thereof, less deductions. The total reasonable value, less 
freight costs, is $40,122.00. This amount, less $20,874.30 already paid by respond- 
ent, leaves a total net amount due and owing of $19,247.70, for which reparation is 
awarded complainant against respondent with interest. 


Additional reparation of $1,180.12 for fees and expenses in connection with the oral 
hearing is also awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
John D. Herbert, Chandler, AZ, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal 
complaint was filed on September 15, 1977, in which complainant seeks 
reparation against respondent in the amount of $71,548 in connection 
with transactions involving the sale of 15 partial or full truckloads of 
plums and one partial truckload of grapes in interstate commerce. Sub- 
sequent to the filing of the complaint respondent made payment to com- 
plainant in the amount of $20,874.30 as an undisputed amount, leaving 
in dispute the amount of $50,673.70. 


A copy of the complaint and a copy of the Department's report of in- 
vestigation were served upon respondent. A copy of the report of inves- 
tigation was also served upon complainant. Respondent filed an answer 
on December 20, 1977, denying liability to complainant for the amount 
claimed. 


An oral hearing was held in Fresno, California, on April 20, 1978. Two 
witnesses testified on behalf of complainant and two witnesses testified 
on behalf of respondent. Subsequent to the hearing both parties submit- 
ted briefs and claims for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, James Macchiaroli, is an individual doing business as 
James Macchiaroli Fruit Co., whose address is P.O. Box 169, Higley, 
Arizona. 


2. Respondent, Bennett G. Gatz, is an individual doing business as 
Ben Gatz Co., whose address is 1451 West Shaw Avenue, Fresno, Cali- 
fornia. At the time of the transactions involved herein respondent was 
licensed under the Act. 


3. Complainant, on or about the dates set forth below, sold to respond- 
ent and shipped to destination as specified by respondent and set forth 
below, quantities of Santa Rosa Plums as set forth below, on an F.O.B. 
“open” or “price arrival” basis, with freight incurred at the rates indi- 
cated: 
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Invoice No. 2002, sold 6-16-77, shipped 6-16-77 


60 Lugs 4x5’s 
180 Lugs 5x5’s 


240 total; Albany, N.Y.; freight $2.04 


Invoice No. 2003, sold 6-16-77, shipped 6-16-77 


60 Lugs 4x4’s 
120 Lugs 4x5’s 
360 Lugs 5x5’s 


540 total; Syracuse, N.Y.; freight $2.04 
Invoice No. 2004, sold 6-16-77, shipped 6-16-77 

480 Lugs 5x5’s 

480 total; Detroit, Michigan; freight $1.67 
Invoice No. 2005, sold 6-16-77, shipped 6-16-77 

180 Lugs 4x5’s 

420 Lugs 5x5’s 

600 total: Pittsburg, Pa.; freight $1.81 
Invoice No. 2006, sold 6-16-77, shipped 6-16-77 

300 Lugs 4x5’s 

420 Lugs 5x5’s 

360 total: Columbia, S.C.; freight $1.53 
Invoice No. 2025, sold 6-16-77, shipped 6-17-77 


120 Lugs 4x5’s 
240 Lugs 5x5’s 


360 total; Hartford, Conn.; freight $2.05 

240 Lugs 4x5’s 

540 Lugs 5x5’s 

780 total; Providence, R.L.; freight $2.05 
Invoice 2026, sold 6-17-77, shipped 6-17-77 


300 Lugs 4x4’s 
240 Lugs 4x5’s 
60 Lugs 5x5’s 


600 total; Cleveland, Ohio; freight $1.74 


480 Lugs 5x5’s 
480 total; Cincinnati, Ohio; freight $1.74 


Invoice No. 2027, sold 6-17-77, shipped 6-18-77 


480 Lugs 5x5’s 
480; Columbia, S.C.; freight $1.60 
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Invoice No. 2028, sold 6-19-77, shipped 6-19-77 


60 Lugs 4x5’s 
540 Lugs 5x5’s 


600 total; Boston, Mass.; freight $1.94 
Invoice No. 2029, sold 6-18-77, shipped 6-19-77 


660 Lugs 5x5’s 
660 total; Boston, Mass.; freight $1.91 


180 Lugs 5x5’s 
60 Lugs 4x5’s 


240 total; Fulton, Mo.; freight $1.25 


Invoice No. 2030, sold 6-21-77; shipped 6-21-77 
540 Lugs 5x5’s 
540 total; Raleigh, N.C.; freight $1.63 
Invoice 2040, sold 6-23-77; shipped 6-23-77 


120 Lugs 4x5’s 
120 Lugs 5x5’s 


240 total; Columbia, S.C.; freight $1.53 
Invoice No. 2041, sold 6-23-77, shipped 6-23-77 


60 Lugs 4x5’s 
240 Lugs 5x5’s 


300 total; Patterson, N.J.; freight $1.98 
Invoice No. 2101, sold 6-24-77, shipped 6-24-77 

660 Lugs 5x6’s 

660 total: Charlotte, N.C.; freight $1.60 

780 Lugs 5x5’s 

780 total: Raleigh, N.C.; freight $1.60 
Invoice No. 2102, sold 6-24-77, shipped 6-25-75 


480 Lugs 4x5’s 
960 Lugs 5x5’s 


1440 total; Tampa, Fla.; freight $1.67 


4. Each shipment of plums as set forth above was accepted by re- 
spondent at the destination indicated. Respondent and complainant 
failed to agree on a price after arrival of the plums. 


5. On or about the following dates the plums covered by the above in- 
voices arrived at the destinations indicated below. At or about such ar- 
rival times the market prices set forth below, as shown by Market News 





J. MACCHIAROLI FRUIT CO. v. BEN GATZ CO. 


Cite as 38 A.D. 565 


569 


Service published quotations, were applicable to 25-28 lb. cartons or lugs 
of Santa Rosa plums from Arizona (except where otherwise stated) of the 
sizes indicated in the markets indicated: 


Arrival 


6-20-77 2002 


” 


2003 
2004 
2005 


” 


2006 


2041 
2101 


2101 
6-28-77 2102 


Invoice 
Date Number 


Arrival 
Destination 


Albany, N.Y. 


” ” 


Syracuse, N.Y. 


” ” 


Detroit, Mich. 


Pittsburgh, Pa. 


” ” 


Columbia, S.C. 


Providence, 
R.1. 
Hartford, 
Conn. 
Cleveland, 
Ohio 


Cincinnati, 
Ohio 
Columbia, S.C. 
Boston, Mass. 
Fulton, Mo. 
Raleigh, N.C. 
Columbia, S.C. 


Paterson, N.J. 
Charlotte, 
N.C. 

Raleigh, N.C. 
Tampa, Fla. 


Closest Market(s) 


for Which 
Price Available 


New York, N.Y. 


Cleveland, Ohio 


” ” 


” ” 


Columbia, S.C. 


New York, N.Y. 


Cleveland, Ohio 


None 

None 

None 

St. Louis, Mo. 
None 
Columbia, S.C. 


None 
None 


None 
None 


Date of 
Quotation Size 


6-20-77 5x5 
4x5 
5x5 
4x5 
5x5 
5x5 


5x6 


None 
stated 


4x5 


None 
stated 


Price 


$6-$8 
$10-$12 
$6-$8 
$10-$12 
$6.50 
$6.50 
$6.50 
$10 No 
origin 
stated 
$10-$12 


$6-$8 
$10-$12 


$6-$8 
$6.50 


$6 
$7 
$10 
$6 


$7 to $8 


$10 No 
origin 
stated 


6. On or about July 1, 1977, complainant sold and shipped to respond- 
ent 480 lugs of Thompson seedless grapes at a f.o.b. price of $10.85 per 
lug or $5,208, plus 35° per lug for precooling and pallets or $168, or a 
total of $5,376. The grapes were shipped to respondent’s customer in 
Pittsburgh, Pennsylvania, and were federally inspected after arrival, in 
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the cooler of respondent’s customer Gullo Produce Co., Inc. at 10:50 
a.m.,on July 5, 1977, with the following results in relevant part: 


Temperature of Product: 40 to 43° F. 


Condition: Berries generally firm and generally firmly attached to cap stems. 
Less than 1 percent to 4 percent, average 2 percent shattered berries. Berries 
mostly light green, some straw color. Stems green. Five to twenty-five percent 
wet, sticky berries in most lugs, none in many, average 9 percent, wet and 
sticky from juice of shattered or leaking berries. One to three decayed berries in 
most lugs, none in many, 


7. A formal complaint was filed on September 15, 1977, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


We will deal first with the shipment containing 480 lugs of Thompson 
seedless grapes sold and shipped on July 1, 1977. The parties do not dis- 
pute that this was a sale for a price, nor do they dispute that the original 
price agreed upon was $10.85 a lug. However, respondent claims that a 
$2 allowance was made by complainant after the grapes arrived at des- 


tination and were shown by a federal inspection on July 5, 1977, to have 
problems. Complainant’s salesman Norman Sprig testified at the hear- 
ing that no allowance on grapes was made. Mr. Bruce Lofchie, salesman 
for respondent, who also testified at the hearing and who was stated by 
Mr. Gatz to have been the person who conducted all negotiations on be- 
half of the Ben Gatz Company, did not address the subject of the allow- 
ance in any definitive way in his testimony at the hearing. We therefore 
conclude that no allowance was made relative to the grapes. Respondent 
also claimed at the hearing that its check in the amount of $4,416, which 
was offered in payment of the grapes at the $8.85 price plus 35 cents 
cooling, was accepted by complainant in full settlement. There are two 
problems with this claim. First, a claim of accord and satisfaction must 
be specifically pleaded, and no such pleading is contained in respond- 
ent’s answer. Second, the evidence does not support the allegation that 
the check was offered in full settlement of the claim. There is nothing 
written on the face of the check to indicate that it was offered in full set- 
tlement. Upon receipt of the check complainant sent a telegram to re- 
spondent objecting to the fact that the check was $960.00 short and stat- 
ing that the check was offered in full payment and demanding that the 
check be returned if it was not acceptable as full payment was sent in re- 
sponse to complainant’s telegram and could very well have been received 
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after the check had been negotiated. 


The federal inspection of the grapes was made on July 5, 1977, in the 
receiver's cooler and there is no indication as to when thé grapes were ac- 
tually received. However, an examination of the federal inspection 
might lead to the conclusion that respondent is entitled to damages for 
breach of contract relative to the grapes due to their failure to make 
good delivery, were it not for the fact that respondent has failed to offer 
any evidence concerning the gross proceeds realized from the resale of 
the grapes. Apart from such evidence we are without any means of com- 
puting damages were we to find a breach of contract. Since respondent 
accepted the grapes and has not proven any damages resulting from the 
alleged failure of the grapes to make good delivery, respondent is liable 
for the full contract price thereof or $5,208, plus $168 for precooling 
and pallets, or a total of $5,376. Respondent has already paid complain- 
ant $4,416 of this amount leaving a balance of $960 still owing. Re- 
spondent’s failure to pay complainant the $960 is a violation of section 2 
of the Act for which reparation should be awarded with interest. 


We turn now to the subject which accounts for the major portion of 
the dispute between complainant and respondent, namely the terms of 
sale relative to the 15 shipments of plums. Complainant in its formal 
complaint alleged that all of the plums were sold at a specific price in ac- 
cordance with the prices shown on the invoices made out to Ben Gatz by 
complainant and attached to the formal complaint. Respondent in its 
answer alleged that all of the plums were sold on an “open” basis. We 
note initially that the documentation of the sales, namely the invoices 
and the confirmations, fully accord with the respective positions of com- 
plainant and respondent. All of the invoices indicate a sale for a price. 
All of the confirmations indicate that the sales were on an open basis. 
However, complainant’s salesman, who admittedly negotiated all of the 
plum sales, testified at the hearing, initially, that the first ten sales of 
plums were on an open basis. His testimony in this regard was as 
follows: 


Question. Would you in a chronological manner as is possible indicate to the 
hearing officer the nature and extent of these fruit sales? 


Answer. It involved at the start the sale of Santa Rosa Plums from James 
Macchiaroli Fruit Company with initial sales being sold on an open or price ar- 
rival basis, whichever terminology you prefer; the price to be settled at the 
beginning of the following week, and as of Monday of the following week, sub- 
sequent sales were to be made on an F.O.B. basis at Higley, Arizona. 


An examination of the sale and shipping dates relative to the plums will 
show that ten loads were sold and shipped prior to the Monday of the 
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following week referred to in Norman Sprig’s testimony above. How- 
ever, subsequent to this initial testimony and consistently throughout 
the remainder of the hearing Sprig maintained that only the first six 
sales were on an open basis. We do not find this discrepancy in Sprig’s 
testimony to be especially significant for the following reason. The fact 
that Sprig had prepared and sent out invoices showing a specific price on 
all of the plum shipments with no distinction being made between those 
invoices which were on an open basis and those which supposedly were 
covering sales for a price, together with Sprig’s admission that a number 
of the shipments were on an open basis, significantly weakens com- 
plainant’s whole position relative to the terms of the sales involved here- 
in. We find that all of the 15 plum sales were on an open basis in accord- 
ance with the testimony of respondent’s salesman Bruce Lofchie and in 
accordance with the consistent confirmations which were mailed by re- 
spondent. 


The regulations of the Department (7 CFR 46.43(cc) ) have long pro- 
vided for “price arrival” terms. We take this term to be the equivalent of 
what the parties have sometimes referred to in this proceeding as an 
“open” sale. The regulations define “price arrival” to mean “in the 
absence of a contrary specific understanding, ... that the produce is 
shipped either direct to the customer or to an agent of the consignor, for 
the benefit of the customer, the price to be subject to agreement between 
the customer and the consignor upon the arrival of the produce at the 
customer’s destination, with sufficient time being permitted for inspec- 
tion.” We find this definition to be substantively in accord with the 
“open price term” referred to in the Uniform Commercial Code, Section 
2-305. Such section provides in relevant part that “the parties if they so 
intend can conclude a contract for sale even though the price is not 
settled. In such a case the price is a reasonable price at the time for de- 
livery if . . . (b) the price is left to be agreed by the parties and they fail 
to agree .. .” Counsel for complainant contends that the phrase “reason- 
able price at the time for delivery” is to be understood by reference to 
section 2-319 of the UCC which provides that the term f.o.b. is a del- 
ivery term and that since the subject contracts were not destination or 
delivered contracts, the time for delivery would mean delivery to the 
carrier at the place of shipment. We cannot agree that such is the mean- 
ing of section 2-305 of the code due to the fact that it contravenes the 
obvious intent of the parties both in the transactions involved in this 
proceeding and in transactions involving perishables in general. It is cer- 
tainly obvious from the record in this proceeding that the parties did not 
contemplate that agreement on a price would be made on the day of ship- 
ment. Furthermore, the definition of “price arrival” in the Department’s 
regulations specifically provides that the price is to be subject to agree- 
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ment between the customer and the consignor “upon the arrival of the 
produce at the customer’s destination, with sufficient time being per- 
mitted for inspection.” However, we do agree with complainant that the 
respondent’s so-called accounting cannot be used as the basis for the as- 
signment in this forum of a price in the absence of the parties’ agree- 
ment to a price. Respondent’s accounting shows the amounts which it re- 
ceived from its customers as a consequence of the plums being sold by 
such customers. The price arrival or open term however contemplates, 
not a reference to actual sales of the produce after arrival, but rather a 
reference to actual sales of the produce after arrival, but rather a refer- 
ence to the market price of similar produce at the time of arrival. There- 
fore, it is appropriate that in the absence of the parties’ agreement on a 
price at time of arrival we should here determine a reasonable price by 
reference to such market prices as are available. In the absence of such 
market prices, we will award complainant the price shown by respon- 
dent in his accounting. This does not mean that we accord any validity to 
such accounting as a reflection of market price, but rather that in fair- 
ness to complainant, we are treating such amount as an amount ad- 
mittedly due. 


The Uniform Commercial Code, section 2-723(2) provides that “if evi- 
dence of a price prevailing at the times or places described in this Article 
is not readily available the price prevailing within any reasonable time 
before or after the time described or at any other place which in commer- 
cial judgment or under usage of trade would serve as a reasonable substi- 
tute for the one described may be used, making any proper allowance for 
the cost of transporting the goods to or from such other place.” It should 
be kept in mind that complainant had the burden, in this proceeding, to 
prove the reasonable price for the commodities at time of arrival but 
failed to submit evidence in regard to such prices. We, in keeping with 
long standing administrative practice, have taken official notice of the 
Department’s Market News Service Reports, where relevant, to as- 
certain a reasonable price at the time of arrival for the subject commodi- 
ties. In some cases it was necessary to make reference to markets other 
than the market of arrival, and in some instances we were unable to find 
price quotations either on the market of arrival or any reasonable substi- 
tute market. Since, except for one shipment, no evidence was submitted 
by either party as to time of arrival, the arrival dates used are estimated 
arrival dates in keeping with normal transportation time between the 
points concerned. Where arrival would have been on a weekend the 
arrival date used is the first market day following such weekend. Our 
examination of the record herein leads us to believe that the freight 
rates stated in respondent’s exhibit No. 1 as applicable to the various 
shipments of plums were computed in a reasonable manner. Respondent 
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should be allowed such freight amounts as a deduction from the prices 
which we find to be due to complainant. However, there is no basis for 
allowing respondent to deduct a commission in connection with a price 
arrival sale. In making the following computations, in keeping with our 
normal procedure, we will generally use the lower figure quoted in the 
Market News Service Reports. 


The plums covered by complainant’s invoice No. 2002, shipped on 6- 
16-77, arrived in Albany, New York, on or about 6-20-77. Such shipment 
consisted of 180 cartons of size 5x5’s, and 60 cartons of size 4x5’s. We 
find that the 180 cartons of size 5x5’s had a reasonable value of $6.00 
per carton as shown by the Market News Service Report for New York, 
New York, for 6-20-77, however respondent reported actual returns of 
$6.04 per carton for these 180 cartons and we will award such amount as 
an amount admittedly due. The amount, therefore, due complainant on 
these plums is $1,087.20. We find that the 60 cartons of size 4x5’s had a 
reasonable value of $10 per carton as shown by the same market report 
or a total of $600. The total reasonable value of the plums covered by 
this invoice was $1,687.20. From this amount should be deducted 
freight in the amount of $2.04 per carton or $489.60, for a net amount 
due complainant on invoice 2002 of $1,197.60. 


The plums covered by complainant’s invoice No. 2003, shipped on 6- 
16-77, arrived in Syracuse, New York, on or about 6-20-77. Such ship- 
ment consisted of 360 cartons of size 5x5’s, 120 cartons of size 4x5’s, and 
60 cartons of size 4x4’s. 


We find that the 360 cartons of size 5x5’s had a reasonable value of 
$6.00 per carton as shown by the Market New Service Report for New 
York, New York, for 6-20-77, or a total of $2,160.00. We find that the 
120 size 4x5’s had a reasonable value of $10.00 per carton as shown by 
the same Market Report or a total of $1,200. No Market Report was 
found to cover size 4x4’s, however since larger sizes almost invariably 
sell for a greater amount, it is reasonable to use the market price shown 
for the size 4x5’s, or $10.00, in preference to respondent’s reported re- 
turns of $4.04 per carton. We find, therefore, that the 60 cartons of size 
4x4’s had a reasonable value of $10.00 per carton or a total of $600. The 
total reasonable value of the plums covered by this invoice was $3,960. 
From this amount should be deducted freight in the amount of $2.04 per 
carton or $1,101.60, for a net amount due complainant on invoice 2003 
of $2,858.40. 


The plums covered by complainant’s invoice No. 2004, shipped on 6- 
16-77, arrived in Detroit, Michigan, on or about 6-20-77. Such shipment 
consisted of 480 cartons of size 5x5’s. We find that these plums had a 
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reasonable value of $6.50 per carton as shown by the Market News Serv- 

ice Report for Cleveland, Ohio, on 6-20-77, or a total of $3,120. From 

this amount should be deducted freight in the amount of $1.67 per car- 

ton or $801.60, for a net amount due complainant on invoice 2004 of 

$2,318.40. 

The plums covered by complainant’s invoice No. 2005, shipped on 6- 
16-77, arrived in Pittsburgh, Pennsylvania, on or about 6-20-77. Such 
shipment consisted of 420 cartons of size 5x5’s, and 180 cartons of size 
4x5’s. We find that the 420 cartons of size 5x5’s has a reasonable value 
of $6.50 per carton as shown by the Market News Service Report for 
Cleveland, Ohio, on 6-20-77, or a total of $2,730. We find that the 180 
cartons of size 4x5’s had a reasonable per carton value of at least the 
same amount or a total of $1,070. The total reasonable value of the 
plums covered by this invoice was $3,900. From this amount should be 
deducted freight in the amount of $1.81 per carton or $1,086, for a net 
amount due complainant on invoice 2005 of $2,814. 


The plums covered by complainant’s invoice No. 2006, shipped on 6- 
16-77, arrived in Columbia, South Carolina, on or about 6-20-77. Such 
shipment consisted of 420 cartons of size 5x5’s and 300 cartons of size 
4x5’s. We do not feel that the market quotations shown for Columbia, 
South Carolina, can be relied upon since no size or place of origin was 


stated for the quoted Santa Rosa plums. Therefore, for the size 5x5’s we 
will use the quotation for 5x5’s in Cleveland, Ohio, on 6-20-77, or $6.50 
per carton for a total for the 420 cartons of $2,730. For the 300 cartons 
of size 4x5’s we found no applicable market quotation. Therefore we will 
award complainant the amount of returns shown by respondent as an 
amount admittedly due. Respondent reported $6.53 per carton or a total 
of $1,959.00 From this amount should be deducted freight in the 
amount of $1.53 per carton or $1,101.60, for a net amount due com- 
plainant on invoice 2006 of $3,587.40. 


A portion of the plums covered by complainant’s invoice No. 2025, 
shipped on 6-17-77, arrived in Providence, Rhode Island, on or about 6- 
20-77. Such shipment consisted of 540 cartons of size 5x5’s, and 240 
cartons of size 4x5’s. We find that the 540 cartons of size 5x5’s had a rea- 
sonable value of $6.00 per carton as shown by the Market News Service 
Report for New York, New York, on 6-20-77, or a total of $3,240. We 
find that the 240 cartons of size 4x5’s had a reasonable value of $10.00 
per carton as shown by the same report or a total of $2,400. The total 
reasonable value of the plums shipped to Providence, Rhode Island, and 
covered by this invoice was $5,640. From this amount should be de- 
ducted freight in the amount of $2.05 per carton or $1,599, for a net 
amount due complainant of $4,041. 
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A portion of the plums covered by complainant’s invoice No. 2025, 
shipped on 6-17-77, arrived in Hartford, Connecticut, on or about 6-20- 
77. Such shipment consisted of 240 cartons of size 5x5’s and 120 cartons 
of size 4x5’s. We find that the 240 cartons of size 5x5’s had a reasonable 
value of $6.00 per carton as shown by the Market News Service Report 
for New York, New York, on 6-20-77, or’a total of $1,440. We find that 
the 120 cartons of size 4x5’s had a reasonable value of $10.00 per carton 
as shown by the same report or a total of $1,200. The total reasonable 
value of the plums shipped to Hartford, Connecticut, and covered by this 
invoice was $2,640. From this amount should be deducted freight in the 
amount of $2.05 per carton, or $738, for a net amount due complainant 
of $1,902. 


A portion of the plums covered by complainant’s invoice No. 2026, 
shipped on 6-18-77, arrived in Cleveland, Ohio, on or about 6-22-77. 
Such shipment consisted of 60 cartons of size 5x5’s, 240 cartons of size 
4x5’s, and 300 cartons of size 4x4’s. We find that the 60 cartons of size 
5x5’s had a reasonable value of $6.00 per carton as shown by the Market 
News Service Report for Cleveland, Ohio, on 6-24-77, or a total of $360. 
The 240 cartons of size 4x5’s had a reasonable value of $7.00 per carton 
as shown by the same report or a total of $1,680. The same report shows 
that the 300 cartons of size 4x4’s had a reasonable value of $10.00 per 
carton or a total of $3,000. The total reasonable value the plums covered 
by this invoice and shipped to Cleveland, Ohio, was $5,040. From this 
amount should be deducted freight in the amount of $1.74 per carton, or 
$1,044, for a net amount due complainant of $3,996. 


A portion of the plums covered by complainant’s invoice No. 2026, 
shipped on 6-18-77, arrived in Cincinnati, Ohio, on or about 6-22-77. 
Such shipment consisted of 480 cartons of size 5x5’s. We find that these 
plums had a reasonable value of $6.00 per carton as shown by the 
Market News Service Report for Cleveland, Ohio, on 6-24-77, or a total 
of $2,880. From this amount should be deducted freight in the amount 
of $1.74 per carton or $835.20, for a net amount due complainant of 
$2,044.80. 


The plums covered by complainant’s invoice No. 2027, shipped on 6- 
18-77, arrived in Columbia, South Carolina, on or about 6-22-77. Such 
shipment consisted of 480 cartons of size 5x5’s. No suitable market 
quotations were available to cover this invoice, therefore, we will award 
complainant the amount of returns reported by respondent as an 
amount admittedly due. Respondent reported $5.10 per carton or a total 
of $2,448. From this amount should be deducted freight in the amount 
of $1.60 per carton or $768, for a net amount due complainant on in- 
voice 2027 of $1,680. 
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The plums covered by complainant’s invoice No. 2028, shipped on 6- 
19-77, arrived in Boston, Massachusetts, on or about 6-23-77. Such ship- 
ment consisted of 600 cartons of size 5x5’s. No market quotations were 
found which would be applicable to this shipment, therefore, we will 
award complainant the $3.00 per carton returns reported by respondent 
as an amount admittedly due or a total of $1,800. Respondent reported 
no freight deducted from this amount, therefore the total amount due 

complainant on invoice 2028 is $1,800. 


A portion of the plums covered by complainant’s invoice No. 2029, 
shipped on 6-19-77, arrived in Boston, Massachusetts, on or about 6-23- 
77. Such shipment consisted of 660 cartons of size 5x5’s. No market 
quotations were found which would be applicable to this shipment, 
therefore, we will award complainant the $4.94 per carton returns re- 
ported by respondent or $3,260.40. From this amount should be de- 
ducted freight in the amount of $1.94 per carton or $1,280.40, for a net 
amount due complainant of $1,980. 


A portion of the plums covered by complainant’s invoice No. 2029, 
shipped on 6-19-77, arrived in Fulton, Missouri, on or about 6-22-77. 
Such shipment consisted of 180 size 5x5’s and 60 size 4x5’s. No market 
quotations were found which were applicable to the size 5x5’s and, there- 
fore, we will award complainant the amount of returns reported by re- 
spondent, or $3.50 per carton, as an amount admittedly due to complain- 
ant. The total amount due complainant for the size 5x5’s is $630. We 
find that the 60 cartons of size 4x5’s had a reasonable value of $7.00 per 
carton as shown by the Market News Service Report for St. Louis, 
Missouri, on 6-23-77, or a total of $420. The total thus due to complain- 
ant on the portion of this invoice shipped to Fulton, Missouri, was 
$1,050. From this amount should be deducted freight in the amount of 
$1.25 per carton or $300, for a net amount due complainant of $750. 


The plums covered by complainant’s invoice No. 2030, shipped on 6- 
21-77, arrived in Raleigh, North Carolina, on or about 6-24-77. Such 
shipment consisted of 540 cartons of size 5x5’s. No market quotations 
were found which would be be applicable to this shipment of plums. We 
therefore will award the complainant the amount reported by re- 
spondent or $3.48 per carton, for a total due complainant of $1,879.20. 
From this amount should be deducted freight in the amount of $1.63 per 
carton or $880.20, for a net amount due complainant on invoice 2030 of 
$999. 


The plums covered by complainant’s invoice No. 2040, shipped on 6- 
23-77, arrived in Columbia, South Carolina, on or about 6-27-77. Such 
shipment consisted of 120 cartons of size 5x5’s and 120 cartons of size 
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4x5’s. No quotations were found which were applicable to either the size 
5x5’s or the size 4x5’s and therefore, we will award complainant the 
amount reported by respondent or $5.03 per carton, for a total of 
$1,207.20. From this amount should be deducted freight in the amount 
of $1.53 per carton, or $367.20, for a net amount due complainant on 
invoice 2040 of $840.00. 


The plums covered by complainant’s invoice No. 2041, shipped on 6- 
23-77, arrived in Paterson, New Jersey, on or about 6-27-77. Such ship- 
ment consisted of 240 cartons of size 5x5’s and 60 cartons of size 4x5’s. 
No market quotations were found which were applicable to this ship- 
ment, therefore we will award complainant the amounts which respond- 
ent reported as his returns, $3.98 for the size 5x5’s or $955.20, and 
$5.98 for the size 4x5’s or $358.80. The total amount which we find to be 
due to complainant on this invoice is $1,314. From this amount should 
be deducted freight in the amount of $1.98 per carton or $594, for a new 
amount due complainant on invoice 2041 of $720. 

A portion of the plums covered by complaint’s invoice No. 2101, ship- 
ped on 6-24-77, arrived in Charolotte, North Carolina, on or about 6-27- 
77. Such shipment consisted of 660 cartons of size 5x6’s. No market 
quotations were found which were applicable to this shipment. We 
therefore find that complainant is due the returns as shown by re- 
spondent of $5.00 per carton or a total of $3,300. From this amount 
should be deducted freight in the amount $1.60 per carton or $1,056, for 
a net amount due complainant of $2,244. 


A portion of the plums covered by complainant’s invoice No. 2101, 
shipped on 6-24-77, arrived in Raleigh, North Carolina, on or about 6-27- 
77. Such shipment consisted of 780 cartons of size 5x5’s. No market 
quotations were found which were applicable to this shipment. We 
therefore find that respondent is liable to complainant for the amount 
admittedly due on this shipment of $3.50 per carton or a total of $2,730. 
From this amount should be deducted freight in the amount of $1.60 per 
carton or $1,248, for a net amount due complainant of $1,482. 


A portion of the plums covered by complainant’s invoice No. 2102, 
shipped on 6-25-77, arrived in Tampa, Florida, on or about 6-28-77. Such 
shipment consisted of 300 cartons of size 5x5’s and 480 cartons of size 
4x5’s. No market quotations were found which would be applicable to 
this shipment. We therefore find that respondent is liable to complain- 
ant for the $3.50 returns shown on the size 5x5’s or a total of $1,050, 
and for the $4.50 returns shown on the size 4x5’s or a total of $2,160. 
The total returns for the two sizes were $3,210. From this amount 
should be deducted freight in the amount of $1.67 per carton or 
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$1,302.60, for a net amount due complainant on invoice 2102 of 
$1,907.40. 


The grand total of all the amounts which we had found to be due from 
respondent to complainant is $40,122.00. From this amount should be 
deducted the $20,874.30 paid to complainant as an undisputed amount, 
leaving a net amount of $19,247.70 due complainant from respondent. 
Respondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


The Act, section 7(a), provides in relevant part that “the Secretary 
shall order any commission merchant, dealer, or broker who is the losing 
party to pay the prevailing party, as reparation or additional reparation, 
reasonable fees and expenses incurred in connection with any such hear- 
ing.” In accordance with the applicable provisions of the Rules of 
Practice (7 CFR 47.19(d)) complainant filed a timely request for an 
award of fees and expenses in the total amount of $1,403.72. One 
hundred and sixty dollars of this amount was allocated to preparation of 
the post hearing brief at a rate of $50 per hour. This amount is not allow- 
able since it is not considered to be in connection with the oral hearing. 
See Nathan’s Famous v. N. Merbert & Son 36 A. D. 243 (1977). In addi- 
tion complainant claims $63.60 for room rental. This type of expense is 
covered by the subsistence allowance which complainant also claimed 
and therefore the amount claimed for room rental is not allowable. The 
total amount claimed for room rental is not allowable. The total amount 
of the allowable fees and expenses claimed by complainant is $1,180.12. 
We therefore find that such fees and expenses are reasonable and should 
be awarded to complainant from respondent. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $19,247,70, with interest, thereon at the 
rate of 8 percent per annum from July 1, 1977, until paid. 


Within thirty days from the date of this order, respondent shall pay to 
complainant as additional reparation, $1,180.12, with interest thereon 
at the rate of 8 percent per annum, from the date of this order until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,083) 


TEDDY BERTUCA COMPANY v. THE KUNKEL Co., INC. PACA Docket 
No. 2-4795. Decided March 21, 1979. 


Acceptance — by unloading — Condition defects — excessive — Contract — 
breach of — Resale — prompt and proper — gross proceeds of determined 
as value — Damages — measure of — Dismissal 


Where respondent accepted the melons in issue after breach of contract by com- 
plainant with respect thereto, respondent became liable to complainant for the con- 
tract price, less damages. Respondent’s damages resulting from complainant’s 
breach are measured as $3,732.00. This amount exceeds the contract price by 
$114.50. The complaint is therefore dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,617.50 in connection with a 
partial truckload of cantaloupes shipped in interstate commerce. The 
complaint was later amended, due to payment of an undisputed amount 
of $399.80, to $3,217.70. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to the complainant. 


Although the amount claimed as damages exceeds $3,000.00, oral 
hearing was waived by parties. Accordingly, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice is appli- 
cable. Pursuant to such procedure, the parties were given the opportu- 
nity to submit additional evidence in the form of verified statements as 
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well as briefs, but chose not to do so. 


FINDINGS OF FACT 


1. Complainant, Teddy Bertuca, doing business as Teddy Bertuca 
Company, is an individual whose address is P.O. Box 217, McAllen, 
Texas. 


2. Respondent, The Kunkel Co., Inc., is a corporation whose address is 
Cambridge Towers, Hopkins, Minnesota. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On approximately April 29, 1977, complainant, entered into an 
oral contract with respondent for the sale of a partial truckload of canta- 
loupes consisting of 110 crates of 36’s at $20.75 per crate, 70 crates of 
27’s at $18.75 per crate, plus $22.50 top ice, totalling $3,617.50 f.o.b. 


4. On approximately April 29, 1977, complainant shipped the canta- 
loupes at issue in a truck operated by one Hagger, from McAllen, Texas 
in interstate commerce to respondent in Hopkins, Minnesota, where 
they arrived on May 2, 1977, and were unloaded. 


5. The subject cantaloupes underwent a federal inspection on May 3, 
1977, at 8 a.m. The inspection revealed the following, in pertinent part: 


Condition of Load: Stacked in applicant’s coolers. 


Temperature of Product: Various points 43° to 45°F. 


Condition: Both lots: Average 5% serious damage by bruising 
occurring at point of contact with crate. Decay from 
4 to 25 melons per crate (15 to 81%) average 47% 
Bacterial Soft Rot in various stages mostly well 
developed stages. 


6. At approximately 11:30 a.m. and 3:00 p.m. on May 3, 1977, re- 
spondent notified complainant by telephone of the severity of the 
melons’ condition. 
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7. Thereafter, respondent turned the melons over to Gamble 
Robinson Company for resale, which brought gross proceeds of $808.00 


8. To date, respondent has remitted to complainant the net proceeds 
of the resale, $399.80, which was accepted as payment of the undisputed 
amount, but has not paid complainant the $3,217.70 complainant claims 
to be currently due and owing. 


9. A formal complaint was filed on August 11, 1977, which was 
within nine months from the time the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant contends that it shipped a quantity of cantaloupes to re- 
spondent which conformed to the contract in every respect, and that the 
cantaloupes were accepted by respondent upon their arrival. Respondent 
denies accepting the produce and claims that the melons shipped were 
neither of the condition, due to excessive decay, nor of the grade called 
for by the contract. Complainant disputes these allegations, claiming 
that the high percentage of decay found by the federal inspection re- 


sulted from respondent’s failure to provide adequate care in transport- 
ing the melons. 


It is apparent that the melons were accepted by respondent, as the 
parties do not dispute that, upon their arrival at respondent’s place of 
business, the melons were unloaded and stored in its warehouse. It has 
been consistently held that the unloading of a shipment is an act of con- 
trol constituting acceptance thereof. Crown Orchard Company v. Mid 
Valley Produce Corp., 34 A.D. 1381 (1975). Once respondent accepted 
the melons, it became liable for the purchase price less any provable 
damages resulting from any breach of contract by complainant. 
Respondent bears the burden of proving both the breach and damages by 
a preponderance of the evidence. The Kunkel Co., Inc. v. Bearman Fruit 
Company, 34 A.D. 1902 (1975). 


We will first discuss respondent’s allegation that the extensive condi- 
tion defects exhibited by the melons upon arrival constituted a breach of 
contract by complainant. In this f.o.b. sale, it is implied that complain- 
ant warranted that at the time of billing, when the melons were loaded 
at shipping point, they would be in condition which, if the shipment 
were handled under normal transportation service and conditions, would 
assure delivery without abnormal deterioration at the contract destina- 
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tion. This is known as the warranty of suitable shipping condition. (See 7 
CFR 46.43 (j) ). It cannot be denied that the melons were abnormally de- 
teriorated when they were inspected on May 3, 1977, as the inspection 
revealed an average of 47% Bacterial Soft Rot in well developed stages. 
It thus appears that complainant breached its warranty. However, com- 
plainant argues that the suitable shipping condition warranty was 
nullified because of problems involving the transportation of the 
melons, i.e., that the transportation time was excessive and that the 
truck provided to complainant by respondent for transport was unre- 
frigerated. 


With respect to the alleged excessive transportation time, the record 
shows that the melons were shipped by truck from McAllen, Texas on 
April 29, anid arrived at respondent’s place of business in Hopkins, 
Minnesota three days later, on May 2. We are of the opinion that the 
time required for transportation in the instant matter was not excessive, 
considering the distance involved and the means of transportation 
utilized, and could not have caused the nature and extent of the deterioa- 
tion found in the May 3 inspection. Complainant’s argument that the 
melons’ poor condition resulted from respondent’s negligence in ship- 
ping them in an unrefrigerated truck which respondent provided is aiso 
without merit. In an f.o.b. transaction such as this, the seller gives an 
implied warranty that he will use reasonable care and judgment in 
selecting the transportation service and providing shipping instuctions 
to the carrier. A.J. Levy & J. Zentner Co. v. Leaf-Brandt Co., 21 .A.D.. 
179 (1962). In the situation present herein, complainant, in accordance 
with its duty of reasonable care, should have notified respondent that 
the truck’s refrigeration was inadequate, and its failure to do so was a 
breach of duty on its part, not respondent’s. Therefore, the warranty of 
suitable shipping condition did not become nullified, and we must con- 
clude that a breach of such warranty was committed by complainant. 
Since we have determined that complainant breached its warranty of 
suitable shipping condition by shipping produce defective in condition, 
there is no need to decide whether the produce shipped was defective in 
grade as well. 


Respondent’s damages resulting from complainant’s breach of 
warranty regarding the accepted melons consists of the difference at the 
time and place of acceptance between the value of the produce accepted 
and its value had it been as warranted. G & S Produce Co., Inc. v. 
Schnuck Distributing Co., Inc., 34 A.D. 1604 (1975). The value of the 
melons accepted may be determined by the gross proceeds of a prompt 
and proper resale. Such a resale was made in this instance to Gamble 
Robinson Company which brought gross proceeds of $808.00. The value 
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of the melons if they had been as warranted, according to the Market 
News Service reports for Minneapolis, Minnesota on May 2, 1977, the 
place and time of acceptance, is $26.00 per crate for the 36’s and $24.00 
per crate for 27’s, or $2,860.00 for the 110 crates of 36’s and $1,680.00 
for the 70’s crates of 27’s totalling $4,540.00. Respondent’s damages, 
are therefore, $4,540.00 less $808.00, or $3,732.00. 


Since respondent’s damages exceed the contract price of $3,617.50, re- 
spondent is without any further liability to complainant for the canta- 
loupes at issue. The complainant against respondent should, therefore, 
be dismissed. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,084) 


MANUEL TREVINO, d/b/a MANUEL TREVINO TOMATOES v. COX TOMATO 
COMPANY, INC. PACA Docket No. 2-5153. Decided March 22, 1979. 


Contract terms — burden of proof as to sustained — Damages — failure to 
prove — Contract — failure to prove breach of — Reparation awarded 


Where respondent accepted the tomatoes in issue and failed to prove a breach of contract 
with respect thereto by complainant, respondent is liable to complainant for the un- 
paid balance of the contract price. Reparation therefore in the amount of $9,603.50 
is awarded complainant against respondent with interest. 


Andrew Y. Stanton, Presiding Officer. 
Respondent pro se. 
Paul G. Fletcher, Homestead, FL, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $9,603.50 in connection with eight 
truckloads of tomatoes purchased and shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, oral hearing was waived by the parties. Accordingly, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such proce- 
dure, the parties were given the opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs, but choose not 
to do so. 


FINDINGS OF FACT 


1. Complainant, Manuel Trevino d/b/a Manuel Trevino Tomatoes, is 
an individual whose address is State Farmers Market, 585 S.W. 2nd 
Street, Florida City, Florida. 


2. Respondent, Cox Tomato Company, Inc., is a corporation whose ad- 
dress is 2317 South Robinson Street, Oklahoma City, Oklahoma. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On approximately November 29, 1977, November 30, 1977, De- 
cember 7, 1977, December 12, 1977, December 20, 1977, December 28, 
1977, and December 30, 1977, complainant, pursuant to oral contracts, 
sold to respondent in the course of interstate commerce, eight truckloads 
of tomatoes for a total price of $30,859.00. 


4. With respect to each transaction, respondent received an invoice 
from complainant several days after the date of the contract. At the bot- 
tom of each such invoice was printed the following: “Any Complaint 
must be made to Shipper in writing Immediately after Unloading and ac- 
companied by a U.S.D.A. Inspection.” 
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5. During the period from November 29, 1977, through December 30, 
1977, the eight truckloads of tomatoes at issue were shipped in inter- 
state commerce to respondent in Oklahoma City, Oklahoma, and were 
accepted upon arrival. However, only a portion of the contract prices 
were remitted to complainant, as shown by the following: 


Date of Contract Contract Price Amount Remitted Difference 


November 29, 1977 $4,672.00 $3,362.25 $1,309.75 
November 30, 1977 4,596.00 3,330.50 1,265.50 
December 9, 1977 3,693.50 2,865.50 828.00 
December 12, 1977 3,031.00 1,876.50 1,154.50 
December 20, 1977 4,387.00 2,657.75 1,729.75 
December 28, 1977 2,588.00 1,991.75 596.25 
December 28, 1977 3,585.50 2,377.00 1,208.50 
December 30, 1977 4,306.00 2,794.25 1,511.75 


Total $9,603.50 


6. With respect to each shipment, respondent dumped a quantity of 
tomatoes several days after the date of the shipment, obtaining a dump 
certificate in each instance. The number of cartons shipped and dumped, 
and the date of each shipment and dump certificate are listed below: 


Quantity Date of Dump Quantity 

Date of Shipment Shipped Certificate Dumped 
November 29, 1977 1,250 cartons December 8, 1977 104 cartons 
November 30, 1977 1,206 cartons December 10, 1977 119 cartons 
December 9, 1977 1,289 cartons December 21, 1977 167 cartons 
December 12, 1977 1,200 cartons December 28, 1977 248 cartons 
December 20, 1977 1,300 cartons January 2, 1978 196 cartons 
December 28, 1977 1,225 cartons January 12, 1978 169 cartons 
December 28, 1977 1,095 cartons January 16, 1978 222 cartons 
December 30, 1977 1,200 cartons January 20, 1978 310 cartons 


7. A formal complaint was filed on June 26, 1978, which was within 
nine months from when the causes of action herein accrued. 


CONCLUSIONS 


Complainant contends that tomatoes meeting the contract terms were 
shipped to respondent, which accepted them but failed to remit the en- 
tire agreed upon purchase prices. 


Respondent does not deny accepting the tomatoes and failing to pay 
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the prices listed on the invoices. Respondent alleges, however, that the 
tomatoes were in poor condition upon arrival and that it gave complain- 
ant the going price for tomatoes in such condition. This was done, re- 
spondent claims, in accordance with certain understandings between it 
and complainant which supposedly came about due to the generally un- 
certain sizes and quality of complainant’s tomatoes. Respondent claims 
that among these understandings, which covered all of the approximate- 
ly 92 lots of tomatoes it purchased from complainant, including the 
eight lots involved herein, were that all sizes and prices would be left 
open: “We did not know the quantity of each size until we unloaded the 
truck and we did not know the suggested price he would put on the in- 
voice until we got invoice in the mail several days later.” (Respondent’s 
answer, paragraph 4). Respondent contends that another such under- 
standing was, in the words of complainant, “do the best you can, and I 
won't complain.” (Report of investigation, exhibit no. 4, p. 1). Respond- 
ent admits that it did not obtain inspections on any of the eight ship- 
ments when they arrived in Oklahoma, since when it called complainant 
to complain about them, it was told “you know our arrangement. You do 
the best you can with them and I won’t complain . .. Haven’t I always 
done right by you, for all these years.” (Respondent’s answer, paragraph 
5). 


In order for complainant to be awarded reparation against respondent 
on the basis of its contract therewith, it is essential that complainant 
prove, by a preponderance of the evidence, the contract terms. New 
York Produce Trade Association, Inc. v. Sidney Sandler, Inc., 32 A.D. 
702 (1973). In support of its contentions as to the terms of the contract, 
complainant has submitted invoices reflecting each of the eight transac- 
tions, which respondent admits were received shortly after the date each 
contract was entered into. On each such invoice are listed the respective 
sizes, quantities, and prices of the tomatoes involved. At the bottom of 
each invoice is printed “Any Complaint must be made to the Shipper in 
writing Immediately after “Unloading and accompanied by a U.S.D.A. 
Inspection.” No written complaints or U.S.D.A. inspections were re- 
ceived by respondent pertaining to the subject transactions. The only 
evidence respondent has submitted to corroborate its alleged under- 
standings with complainant are its copies of the eight invoices pertain- 
ing to the transactions at issue, plus 26 other invoices representing prior 
transactions in which these understandings were supposedly in effect. 
These latter invoices contain no printed instructions concerning the 
making of complaints. Along with the 34 invoices, respondent has sub- 
mitted dump certificates showing, with respect to each transaction, that 
a quantity of tomatoes were dumped. However, this indicates merely 
that on numerous occasions, respondent dumped part of the shipment, 
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and remitted to complainant less than the invoice price. It does not indi- 
cate that at the time the corresponding contract was formulated, size 
and price terms were left open, with respondent obligated only to obtain 
the best possible price for the tomatoes. 


After examining the evidence presented by both parties, we must con- 
clude that complainant has met its burden of proving the contract terms. 
Respondent’s allegations of a different version are not only uncorrobo- 
rated but further lack validity when it is considered that, unlike the 26 
prior invoices, the eight invoices with which we are concerned put re- 
spondent on notice that any complaints concerning the transactions in- 
volved herein were to be made in writing and accompanied by a U.S.D.A. 
inspection, neither of which were submitted by respondent with respect 
to any such transaction. 


Respondent, having accepted the commodity, became liable for the 
contract price, less any damages due to any breach of warranty by com- 
plainant. Respondent bears the burden of proving both the breach and 
the damages by a preponderance of the evidence. The Kunkel Co., Inc. v. 
Bearman Fruit Company, 34 A.D. 1902 (1975). Although respondent as- 
serts that the tomatoes were in poor condition upon their arrival at re- 
spondent’s place of business, it has not presented any inspection reports 
in support of this allegation. Respondent has submitted evidence that 
some of the tomatoes were dumped, but the fact that a small percentage 
of each shipment was dumped several days after arrival (see Finding of 
Fact 6) does not, in and of itself, indicate that the shipment was in poor 
condition upon arrival, when the commodity involved is one as perish- 
able as tomatoes. Respondent’s contention that complainant gave assur- 
ances that it would be satisfied if respondent remitted the best price it 
could obtain for the tomatoes is unsubstantiated. Contrary to respond- 
ent’s claims, complainant states that tomatoes were delivered to re- 
spondent which conformed to the contract, and has submitted federal- 
state inspections for each shipment showing no decay or decay within ac- 
ceptable tolerances at shipping point. Based on the available evidence, 
we are obliged to conclude that respondent has failed to meet its burden 
of proving a breach of contract by complainant. 


Respondent is, therefore, liable for the sum of $9,603.50, constituting 
the unpaid portion of the contract price, and its failure to pay such sum 
is a violation of section 2 of the Act for which reparation should be 
awarded, with interest. 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $9,603.50, with interest thereon 
at the rate of 8 percent per annum from January 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,085) 


WELCH FRUIT SALES, INC. v. JOS. NOTARIANNI & COMPANY, INC. PACA 
Docket No. 2-5039. Decided March 22, 1979. 


Inspection — untimely — Contract — failure to prove breach of — Repara- 
tion awarded 


Where respondent accepted the pears in issue and failed to sustain its burden of proof that 
complainant breached the contract, respondent is liable to complainant for the con- 
tract price of $6,900.00, for which reparation is awarded complainant against re- 
spondent with interest 

George Whitten, Presiding Officer. 

Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,900.00 in connection with a 
shipment of pears in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer thereto denying 
liability to complainant. 
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Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties waived oral hearing and the shortened pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department's re- 
port of investigation. Complainant filed an opening statement, and re- 
spondent filed an answering statement. Complainant also filed a state- 
ment in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Welch Fruit Sales, Inc., is a corporation whose ad- 
dress is P.O. Box 1672, Wenatchee, Washington. 


2. Respondent, Jos. Notarianni & Company, Inc., is a corporation 
whose address is 301 Genet Street, Scranton, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 


3. On or about August 8, 1977, complainant sold and shipped to re- 
spondent one truckload of U.S. No. 1 Bartlett pears, consisting of 850 


boxes of sizes 90 to 120 at $7.50 per box and 75 boxes of size 135 at 
$7.00 per box, for a total of $6,900.00, F.O.B. The Pears were inspected 
on the truck at shipping point on August 8, 1977, with the following re- 
sults in relevant part: 


PEARS: Bartlett. 950 cartons. TWIN PEAKS BRAND. Sizes 90s to 135s not- 
ed. Grade defects within tolerances. Hard. Ground color light green. No decay. 
U.S. No. 1. 


4. The pears arrived at respondent’s place of business on Friday, Au- 
gust 12, 1977, and were unloaded by respondent and placed in its cooler. 
On Tuesday, August 23, 1977, respondent notified the broker that the 
pears were in a deteriorated condition. On Wednesday, August 24, 1977, 
the broker notified complainant of the damaged condition of the pears 
and of the intent of respondent to secure a dump certificate. No dump 
certificate was secured until one week later on August 31, 1977, at 
which time the pears were found to have “from 85% to 100%, average 
90% core breakdown and/or decayed stages.” On the preceding day, Au- 
gust 30, 1977, 15 boxes of the pears were federally inspected at respond- 
ent’s place of business with the following results in relevant part: 


Temperature of Product: Range from 37° to 37°F. 
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Condition: Mostly firm ripe, some ripe. Turning yellow to yellow ground color. 
Decay 9 to 13%, average 10% Gray Mold Rot in various stages, mostly early, 
some advanced. 


5. A formal complant was filed on March 17, 1978, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent maintains that the pears arrived in apparent good condi- 
tion on Friday, August 12, and were unloaded into storage. Respondent 
states that 250 boxes of the pears were sold during the week of August 
15, and that it was not until Tuesday, August 23, that they received a 
call from one of their customers stating that the pears were breaking 
down on the retail sale stands. Respondent states that he then called the 
broker who came to his warehouse on August 24, and examined the re- 
maining fruit and confirmed that it was worthless. Respondent states 
that he then called immediately for a federal inspection and was told 
that since the job would be so big the inspector would not be able to come 
until Tuesday, August 30. An inspection of 15 boxes was made on Tues- 
day, August 30, and the remainder of the boxes were dumped pursuant 
to a dump certificate issued on August 31, 1977. 


Complainant admits that it was informed by the broker of the alleged 
problem with the pears on or about August 24, 1977. However, com- 
plainant objects to the extreme length of time between the date of ar- 
rival and the date of the first neutral inspection. We have not hestitated 
in the past in instances of true latent defects to find a breach of contract. 
See Brown & Hill v. U.S. Fruit Co., 20 A.D. 891 (1961) and Bearden 
Products Co. v. Pat’s Produce Co., 12 A.D. 682 (1953). However, in this 
case the first inspection by a neutral disinterested party of the entire re- 
maining lot of pears was not made until well over two and one-half 
weeks after arrival of the pears at respondent’s place of business. Re- 
spondent should have obtained a federal inspection immediately upon 
first learning of the alleged defect in the pears and if federal inspection 
were refused for any reason, respondent should have obtained a sworn 
affidavit from the inspection service stating that such inspection had 
been refused and the reason why it had been refused. In addition, if at all 
possible, an examination by a qualified pathologist of the fruit should 
have been made to ascertain the exact nature of the defect an to affirm 
that the defect was latent in the fruit. The statement on the dumping 
certificate was that the pears, over two and one-half weeks after arrival, 
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contained an average of “90% core breakdown and/or decayed in ad- 
vance stages.” This statement allows for the possibility that all the dam- 
age was due to decay of undetermined origin and not due to the specific 
disease of core breakdown. We are forced to find that respondent has 
failed to prove a breach of contract on the part of complainant. Since re- 
spondent accepted the commodity and has not proved a breach on the 
part of complainant, it is liable to complainant for the purchase price of 
the pears, or $6,900.00, no part of which has been paid. Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,900.00, with interest thereon at the rate 
of 8 percent per annum from September 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,086) 


HENRY S. DURNIAT, d/b/a VERDE FARMS CO. v. LOUIS ROBLES, d/b/a L. 
ROBLES PRODUCE. PACA Docket No. 2-5267. Decided March 26, 
1979. 


Dismissal — complaint for amount in dispute withdrawn 


Andrew Y. Stanton, Presiding Officer. 
Richard A. Wilson, Phoenix, AZ, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Informal 
complaints were filed on March 1, 1978, and April 3, 1978, and a formal 
complaint encompassing the two informal complaints was filed on July 
26, 1978. Complainant seeks to recover $6,972.13, which amount is al- 
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leged to be the total purchase price for two truckloads of watermelons 
sold to and accepted by respondent in May 1977 and January 1978. 


A copy of the formal complaint and a copy of the Department's report 
of investigation were served on respondent on September 21, 1978. Re- 
spondent filed an answer thereto, admitting liability for $3,248.91 of 
the amount of complainant’s claim arising from the January 1978 ship- 
ment of watermelons. Upon review of the matter, it was found that the 
Secretary lacked jurisdiction over the amount of the claim arising out of 
the May 1977 transaction because the informal complaint based on that 
transaction had not been timely filed. 


On January 10, 1979, the Department issued an Order of Dismissal 
and Order Requiring Payment of Undisputed Amount. In such order, the 
portion of the claim arising out of the May 1977 transaction was dis- 
missed due to lack of jurisdiction. Pursuant to section 7 (a) of the Act (7 
U.S.C. 499¢ (a) ), complainant was awarded the undisputed amount of 
$3,248.91, with respondent’s liability for the amount of the complaint 
remaining in dispute, $25.00, left for subsequent determination in the 
same manner and under the same procedure as if no order for the pay- 
ment of the undisputed amount had been issued. 


By letter dated January 29, 1979, complainant advised the Depart- 
ment that it is withdrawing its complaint. Accordingly, the complaint 
for the amount remaining in dispute subsequent to the issuance of the 
order of January 10, 1979, is hereby dismissed. 


Copies of this order shall be served upon the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,087) 


FLORENCE DISTRIBUTING Co., INC. v. OXNARD CELERY DISTRIBUTORS, 
Inc. PACA Docket No. 2-4750. In order issued April 6, 1979, by 
Donald A. Campbell, Judicial Officer. 
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(No. 19,088) 
HERBERT RICH CO. v. BLUEBONNET Foops, INC. PACA Docket No. 


2-5113. In order issued April 6, 1979, by Donald A. Campbell, Judi- 
cial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,089) 


MELROSE PRODUCE DISTRIBUTORS, INC. v. SEYMOUR COHEN, d/b/a SEY- 
MOUR COHEN BROKERAGE COMPANY, and DADE TOMATO COMPANY, 
INC. PACA Docket No. 2-4734. In order issued April 6, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,090) 


CANON POTATOE COMPANY, INC. v. JIMMIE SCHMON PRODUCE BROKER, 
Inc. PACA Docket No. 2-4880. In order issued March 23, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,091) 

HELMS POTATO COMPANY v. JIMMIE SCHMON PRODUCE BROKER, INC. 
PACA Docket No. 2-4879. In order issued March 22, 1979, by Don- 
ald A. Campbell, Judicial Officer. 

(No. 19,092) 
DEARDORFF-JACKSON CO. v. CERRUTO BROS. CORP. PACA Docket No. 


2-5138. In order issued March 23, 1979, by Donald A. Campell, 
Judicial Officer. 
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(No. 19,093) 


SPADA DISTRIBUTING CoO., INC. v. AMERICAN MERCANTILE Co. PACA 
Docket No. 2-5174. In order issued March 23, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,094) 


FORNASERO OF CALIFORNIA v. STAN C. BROWN, d/b/a B.J.B. PACA Dock- 
et No. 2-5201. In order issued March 26, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 19,095) 


B. B. & W. FARMS, INC. v. AMERICAN BROKERAGE OF KANSAS CITY, INC. 
PACA Docket No. 2-5323. Reparation of $1,931.23 with 8 percent 
interest from August 1, 1978, awarded complainant against re- 
spondent in order issued April 11, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,096) 


BLISS PRODUCE COMPANY v. KAP’S Foops, INC. PACA Docket No. 
2-5324. Reparation of $10,896.45 with 8 percent interest from Sep- 


tember 1, 1978, awarded complainant against respondent in order 
issued April 11, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,097) 


LAMANTIA-CULLUM-COLLIER & CO., INC. v. SHIPPERS SERVICE Co., INC. 
PACA Docket No. 2-5327. Reparation of $1,345.00 with 8 percent 
interest from June 1, 1978, awarded complainant against respond- 
ent in order issued April 11, 1979, by Donald A. Campbell, Judicial 
Officer. 
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(No. 19,098) 


THE APPLE FARM DIV., PICK-YOUR-OWN INCORPORATED v. LONE STAR 
FRESH FRUIT & VEGETABLE Co. PACA Docket No. 2-5330. Repara- 
tion of $2,257.50 with 8 percent interest from November 1, 1978, 
awarded complainant against respondent in order issued April 12, 
1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,099) 


INDIAN RIVER CITRUS SALES, INC. v. A. CAVALLARO Co., INC. PACA 
Docket No. 2-5329. Reparation of $88,771.80 with 8 percent inter- 
est from November 1, 1978, awarded complainant against respond- 
ent in order issued April 12, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,100) 


KINGS CANYON FRUIT SALES CorP. v. A. CAVALLARO Co., INC. PACA 
Docket No. 2-5328. Reparation of $13,265.00 with 8 percent inter- 
est from October 1, 1978, awarded complainant against respondent 
in order issued April 12, 1979, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 19,101) 


BASIN PRODUCE Co., INC. v. LONE STAR FRESH FRUIT & VEGETABLE CO. 
PACA Docket No. 2-5332. Reparation of $11,784.38 with 8 percent 
interest from December 1, 1978, awarded complainant against re- 
spondent in order issued April 13, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No 19,102) 


PRODUCE BROKERS, INC. v. LONE STAR FRESH FRUIT & VEGETABLE CO. 
PACA Docket No. 2-5331. Reparation of $37,102.10 with 8 percent 
interest from September 1, 1978, awarded complainant against re- 
spondent in order issued Apri! 13, 1979, by Donald A. Campbell, Ju- 
dicial Officer. 





MISCELLANEOUS 
Cite as 38 A.D. 597 


(No. 19,103) 


PRIDE O’TEXAS CITRUS, INC. v. BEARE & BEARE SALES Co. PACA Docket 
No. 2-5336. Reparation of $12,381.35 with 8 percent interest from 


May 1, 1978, awarded complainant against respondent in order is- 
sued April 16, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,104) 


RUSSEL PRODUCE CO. v. BEARE & BEARE SALES Co. PACA Docket No. 
2-5335. Reparation of $20,148.75 with 8 percent interest from 


May 1, 1978, awarded complainant against respondent in order is- 
sued April 16, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,105) 


SILVER CREEK PACKING COMPANY INC. v. JOSEPH L. FREDERICKS, d/b/a 
FRUITLAND USA WHOLESALE. PACA Docket No. 2-5334. Repara- 
tion of $1,890.00 with 8 percent interest from September 1, 1978, 
awarded complainant against respondent in order issued April 16, 
1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,106) 


JAMES MATRO & SON v. A. CAVALLARO Co., INC. PACA Docket No. 
2-5339. Reparation of $20,280.00 with 8 percent interest from 
October 1, 1978, awarded complainant against respondent in order 
issued April 17, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,107) 


R. V. SAUR & SONS ORCHARDS, INC. v. U. S. FRUIT SERVICE COMPANY. 
PACA Docket No. 2-5312. Reparation of $4,217.00 with 8 percent 
interest from June 1, 1978, awarded complainant against respond- 
ent in order issued March 26, 1979, by Donald A. Campbell, Judi- 
cial Officer. 
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(No. 19,108) 


MID-SOUTH DISTRIBUTORS, INC. v. UNITED PRODUCE FARMS OF ORLAN.- 
DO, INC., t‘a AMERICAN FARMS PRODUCE, INC. PACA Docket No. 
2-5315. Reparation of $2,875.00 with 8 percent interest from June 
1, 1978, awarded complainant against respondent in order issued 
March 27, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,109) 


RICH-PAC PRODUCE, INC, v. PIONEER PRODUCE Co., INC. PACA Docket 
No. 2-5313. Reparation of $303.15 with 8 percent interest from 
February 1, 1978, awarded complainant against respondent in or- 
der issued March 27, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,110) 


W. THOMPSON BrOsS., INC. v. A. & A. TOMATO Co., INC. PACA Docket 
No. 2-5314. Reparation of $19,372.50 with 8 percent interest from 
October 1, 1978, awarded complainant against respondent in order 
issued March 27, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,111) 


CUSUMANO BROS. Co., INC. v. GLENN R. SONNTAG WHOLESALE PRODUCE 
DISTRIBUTORS. Reparation of $7,051.00 with 8 percent interest 
from August 1, 1978, awarded complainant against respondent in 
order issued March 28, 1979, by Donald A. Campbell, Judicial Offic- 


er. 


(No. 19,112) 


Roy E. FARRAR, d/b/a ROY E. FARRAR PRODUCE COMPANY v. TOMATO 
HOUSE, INC. PACA Docket No. 2-5318. Reparation of $2,351.74 
with 8 percent interest from August 1, 1978, awarded complainant 
against respondent in order issued March 28, 1979, by Donald A. 
Campbell, Judicial Officer. 
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(No. 19,113) 


SANTO TOMAS PRODUCE ASSOCIATION v. BALTIMORE TOMATO CoO., INC. 
PACA Docket No. 2-5319. Reparation of $10,052.50 with 8 percent 
interest from September 1, 1978, awarded complainant against re- 
spondent in order issued March 28, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,114) 


MALVIN G. FORD, d/b/a MALVIN FORD PRODUCE v. WILLIAM B. GRAHAM, 
d/b/a GRAHAM & SON PRODUCE. PACA Docket No. 2-5321. Repara- 
tion of $7,197.80, with 8 percent interest from July 1, 1978, award- 
ed complainant against respondent in order issued March 29, 1979, 
by Donald A. Campbell, Judicial Officer. 


(No. 19,115) 


PITMAN & SONS, INC. v. EUGENE H. WALKER, d/b/a COASTAL PRODUCE 
Co. PACA Docket No. 2-5320. Reparation of $2,765.55 with 8 per- 


cent interest from September 1, 1978, awarded complainant 
against respondent in order issued March 29, 1979, by Donald A. 
Campbell, Judicial Officer. 
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